TEMPLATE SKELETAL MOTION TO REOPEN IN ABSENTIA REMOVAL ORDER
This motion is not a substitute for independent legal advice supplied by a lawyer familiar with a client’s case. It is not intended as, nor does it constitute, legal advice. 

DO NOT TREAT THIS TEMPLATE MOTION AS LEGAL ADVICE.

When filing a motion to reopen, attorneys must include an entry of appearance on Form EOIR-28.

This template for skeletal motions to reopen is applicable to individuals facing imminent deportation. IMPORTANT: INDIVIDUALS FILING SKELETAL MOTIONS SHOULD SUPPLEMENT THEIR FILINGS WITH MORE ROBUST LEGAL ARGUMENTS AND SUPPORTING EVIDENCE AS EXPEDITIOUSLY AS POSSIBLE–either within 180 days after issuance of the in absentia order of removal or within 180 days after the event triggering equitable tolling of that deadline. For assistance with crafting equitable tolling claims, please contact: Kristin Macleod-Ball, kmacleod-ball@immcouncil.org; Trina Realmuto, trealmuto@immcouncil.org; or Emma Winger, ewinger@immcouncil.org. 
Included following the sample skeletal motion is a suggested exhibit list. As this sample is for emergencies only, attorneys likely will not have all needed information and documentation prior to filing, so should include supplemental exhibits when supplementing the motion. At a minimum, the initial skeletal motion should include:

· A declaration from the movant’s attorney attesting to (1) the emergency nature of this motion and Respondent’s likely imminent deportation, (2) date attorney was retained by client, (3) efforts made to gather information about client’s history and prior removal order, and (4) attestation that the motion will be supplemented as expeditiously as possible; and

· if necessary, a fee waiver request.

Client specific information attorneys must fill in is highlighted in yellow. Instructions are highlighted in gray. The motion is also written for a single respondent. Counsel should include the plural for family units.
[Attorney & EOIR ID #]



 

[DETAINED]
[Address, Phone, Email]





[REMOVAL IMMINENT]
UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF IMMIGRATION REVIEW

IMMIGRATION COURT
CITY, STATE
____________________________________


In the Matter of: 



)
File No.: A[

] 






)


[RESPONDENT’S NAME],


)








)


In Removal Proceedings.


)

____________________________________)

RESPONDENT’S EMERGENCY MOTION TO RESCIND IN ABSENTIA REMOVAL ORDER AND REOPEN REMOVAL PROCEEDINGS
(TO BE SUPPLEMENTED)
THE FILING OF THIS MOTION TRIGGERS AN AUTOMATIC STAY OF REMOVAL

I.
INTRODUCTION
Pursuant to INA § 240(b)(5), Respondent(s), [NAME(S)], [for children: a XX-year old child,] hereby moves to rescind the removal order entered in absentia in this case and to reopen removal proceedings. Respondent files this emergency motion to rescind and reopen SELECT WHICH FACTOR APPLIES (OR BOTH): based on lack of notice / because exceptional circumstances caused his/her failure to appear. The filing of this motion automatically stays Respondent’s deportation. INA § 240(b)(5)(C).

This motion is filed in emergency circumstances, because Respondent faces imminent deportation from the United States. Undersigned counsel was recently retained on [DATE] and will supplement this filing with additional evidence in support of rescission and reopening as expeditiously as possible. The Immigration Court should not adjudicate this motion before receiving the aforementioned supplement. See Yeghiazaryan v. Gonzales, 439 F.3d 994, 1000 (9th Cir. 2006). 
II.
STATEMENT OF FACTS AND STATEMENT OF THE CASE

Respondent was ordered removed on [DATE] by the [LOCATION] Immigration Court. [IF TRUE:] Respondent had previously appeared for hearing(s) on [DATE(S)]. 
The validity of Respondent’s prior removal order [has/has not been] the subject of any judicial proceeding. [IF YES:] The proceeding took place [DATE]. The outcome is [DESCRIBE]. Respondent [is/is not] the subject of any pending criminal proceeding under the Immigration and Nationality Act. [IF YES:] The current status of this proceeding is [DESCRIBE]. See 8 C.F.R. § 1003.23(b)(1)(i).
III.
STANDARD FOR RESCINDING AN IN ABSENTIA REMOVAL ORDER

If a noncitizen fails to attend a removal hearing, an immigration judge (“IJ”) only may issue a removal order if the government establishes “by clear, unequivocal, and convincing evidence . . . that the [noncitizen] is removable.” INA § 240(b)(5)(A). Even if the government meets this burden of proof, a noncitizen may file, and an immigration court must grant, a motion to reopen and to rescind an in absentia removal order if the noncitizen did not receive proper notice or if the failure to appear was the result of exceptional circumstances. See INA § 240(b)(5)(C). A motion to rescind an in absentia order based on back of notice can be filed at any time, while a motion to rescind based on exceptional circumstances generally must be filed within 180 days after the date of the IJ issued the removal order. INA § 240(b)(5)(C)(i), (ii). The 180-day deadline is subject to equitable tolling. See, e.g., Aris v. Mukasey, 517 F.3d 595 (2d Cir. 2008); Pervaiz v. Gonzales, 405 F.3d 488 (7th Cir. 2005); Lopez v. INS, 184 F.3d 1097 (9th Cir. 1999). 


Alternatively, an IJ has authority to reopen removal proceedings sua sponte at any time, unless jurisdiction has vested with the Board of Immigration Appeals (“BIA”). See 8 C.F.R. § 1003.23(b)(1).
IV. 
THE COURT SHOULD GIVE RESPONDENT AN OPPORTUNITY TO SUPPLEMENT THIS MOTION TO REOPEN
On [DATE], DHS arrested Respondent. [He/She] is currently in [DETENTION

FACILITY] with a final order of removal. Declaration of [Attorney Name], Exhibit A. Undersigned counsel was retained on [DATE]. Id. Because Mr./Ms [Name] faces imminent deportation, undersigned counsel is filing this skeletal motion to reopen without having had an opportunity to obtain and review Mr./Ms. [Name]’s immigration file (A-File) or immigration court file or to conduct adequate legal and country conductions research. See id. Further factual and legal investigation is needed to effectively represent Mr./Ms. [Name]. See Model Rules of Prof’l Conduct R. 1.1 (2015) (“Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”). I am working diligently to develop the factual and legal claims included below. See Declaration of [Attorney Name] (detailing efforts to gather additional information and documentation related to motion). I

intend to supplement this motion as expeditiously as possible. Where a movant indicates that [he/she] intends to supplement a motion to reopen within the statutory period, adjudicating the motion before counsel has supplemented the motion is arbitrary and capricious and violates due process. See Yeghiazaryan, 439 F.3d at 1000.

V.
THE COURT SHOULD GRANT THIS MOTION TO RESCIND AND REOPEN 
A. 
The Court Should Rescind the Prior In Absentia Removal Order and Reopen Proceedings

On [DATE], Respondent was arrested as a part of widespread U.S. Department of Homeland Security raids across the United States, targeting numerous families and other immigrants in [LOCATION] with final orders of removal. [EXPLAIN compelling circumstances related to Respondent’s arrest and subsequent detention.] On [DATE], Respondent retained undersigned counsel and first learned of the bases to seek reopening described below. See [Decl. of ATTORNEY NAME].
Respondent files this motion to reopen in emergency circumstances. He/she faces imminent removal without the opportunity to present the below bases for reopening the prior removal order in this case to the Court. Therefore, Respondent seeks reopening based on the following claims that will be supplemented once undersigned counsel is obtain documents related to Respondent’s case [NOTE: INCLUDE ALL THAT MAY BE RELEVANT IN RESPONDENT’S CASE]:

1.
Respondent did not receive notice of the hearing. [DESCRIBE FACTS RELEVANT TO A FINDING OF INADEQUATE NOTICE UNDER INA § 239(a)(1) or (2), INCLUDING THAT RESPONDENT PROVIDED ADDRESS AS REQUIRED BY INA § 239 (a)(1)(F).]

2.
Respondent did not appear for the hearing due to exceptional 




circumstances.
 [DESCRIBE FACTS RELEVANT TO A FINDING OF EXCEPTIONAL CIRCUMSTANCES UNDER INA § 240(b)(5)(C)(i).].
Respondent will supplement this motion with further argument and evidence in support of rescission as expeditiously as possible. See Yeghiazaryan, 439 F.3d at 1000.
B. 
This Motion Is Timely Filed Under INA § 240(b)(5)(C)
Respondent warrants reopening pursuant to INA § 240(b)(5)(C). 
 [IF MOTION BASED ON LACK OF NOTICE] 
Respondent’s motion to rescind the in absentia removal order based on lack of notice is not subject to a filing deadline. INA § 240(b)(5)(C)(ii). Therefore, this motion is timely filed pursuant to the statute. 
[IF MOTION BASED ON EXCEPTIONAL CIRCUMSTANCES AND FILED WITHIN 180 DAYS OF FINAL ORDER] 
Respondent’s motion to rescind the in absentia removal order based on exceptional circumstances for failure to appear is filed within 180 days after the date of the IJ issued the removal order. Therefore, this motion is timely filed pursuant to the statute. INA § 240(b)(5)(C)(i). 
[IF MOTION BASED ON EXCEPTIONAL CIRCUMSTANCES AND FILED MORE THAN 180 DAYS AFTER FINAL ORDER]
Although Respondent is filing this motion more than 180-days after the date of his/her final removal order based on exceptional circumstances, it is nevertheless timely filed. All courts of appeals that have decided the issue have found that the filing deadlines for motions are subject to equitable tolling. See Aris, 517 F.3d 595; Borges v. Gonzales, 402 F.3d 398 (3d Cir. 2005); Kuusk v. Holder, 732 F.3d 302 (4th Cir. 2013); Lugo-Resendez v. Lynch, 831 F.3d 337 (5th Cir. 2016); Harchenko v. INS, 379 F.3d 405 (6th Cir. 2004); Pervaiz, 405 F.3d 488; Hernandez-Moran v. Gonzales, 408 F.3d 496 (8th Cir. 2005); Lopez, 184 F.3d 1097; Riley v. INS, 310 F.3d 1253 (10th Cir. 2002); Avila-Santoyo v. Att’y Gen., 713 F.3d 1357 (11th Cir. 2013) (en banc). Where the filing deadline has been tolled, a motion to reopen must be treated as timely filed pursuant to the statue. See Lugo-Resendez, 831 F.3d at 342–43; Ortega-Marroquin v. Holder, 640 F.3d 814, 819-20 (8th Cir. 2011); Singh v. Holder, 658 F.3d 879, 884 (9th Cir. 2011).
As Supreme Court case law establishes, a litigant is ““entitled to equitable tolling,” if he or she shows “‘(1) that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his way’ and prevented timely filing.” Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)). Under that standard, Respondent merits tolling of the deadline.
1. 
Extraordinary circumstances prevented timely filing of this motion

An extraordinary circumstance prevented timely filing of this motion because Respondent [DESCRIBE RELEVANT REASONS, i.e.:] received ineffective assistance of counsel, was misadvised government officials (i.e. DHS and/or the immigration judge) about the viability of seeking rescission of the order, and/or other reasons that kept Respondent from learning of the basis for reopening by time of deadline. [CITE RELEVANT FACTS IN ATTORENY DEC. AND, IF AVAILABLE, IN RESPONDENT DEC.].

2. 
Respondent pursued this motion with reasonable diligence

Respondent exercised reasonable diligence because [EXPLAIN Respondent’s efforts to pursue case prior to raid]. Furthermore, this motion was filed within [NUMBER] days of Respondent’s arrest in the recent widespread raids and within [NUMBER] days of Respondent’s learning that there was a basis to seek rescission and reopening of the prior order from undersigned counsel. [CITE RELEVANT FACTS IN ATTORENY DEC. AND, IF AVAILABLE, IN RESPONDENT DEC.] 

C.
In the Alternative, the Court Should Reopen Sua Sponte.

In the alternative, the Court should reopen the prior removal order sua sponte. See 8 C.F.R. § 1003.23(b)(1). Reopening sua sponte is warranted due to the exceptional circumstances described above, which will be supplemented.

VI.
CONCLUSION


Due to the emergency circumstances under which this motion is being filed and the recent retention of undersigned counsel, the Court should stay adjudication of the instant motion which Respondent will supplement with additional legal argument and/or evidence as expeditiously as possible. After the motion is supplemented, the Court should grant this motion to reopen.
Respectfully submitted, 
_________________
[Attorney Name]
Dated: [DATE]
UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OFIMMIGRATION REVIEW

IMMIGRATION COURT
 [CITY, STATE]
____________________________________


In the Matter of: 



)
File No.: A[

] 






)


[RESPONDENT’S NAME],


)








)


In Removal Proceedings.


)

____________________________________)

Exhibit List in Support of Respondent’s Motion to Rescind and Reopen In Absentia Removal Order
Exhibit A
Declaration of [Respondent’s Attorney], dated [DATE], attesting that ___________. [Template declaration included] 

[Include, if possible, the following exhibits as well. If you cannot obtain these documents by the time you need to file the skeletal motion to reopen, you must include them in the supplement to the motion.] 
Copy of prior removal order against Respondent, dated [DATE].


Declaration of Respondent, dated [DATE], attesting that _______. [Template declaration included]
[If making an ineffective assistance of counsel claim:] Evidence of compliance with Matter of Lozada, 19 I&N Dec. 637 (BIA 1988):

· Affidavit of Respondent [Template declaration included];
· Evidence that Respondent informed prior counsel of the allegations and any response from prior counsel; and 
· Evidence that complaint has been filed with appropriate disciplinary authorities regarding such representation.
[Evidence of lack of notice]
[Evidence of exceptional circumstances causing failure to appear]
UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF IMMIGRATION REVIEW

IMMIGRATION COURT

CITY, STATE
____________________________________


In the Matter of: 



)
File No.: A[

] 






)


[RESPONDENT’S NAME],


)








)


In Removal Proceedings.


)

____________________________________)

DECLARATION OF [ATTORNEY NAME]

I, [ATTORNEY NAME], hereby declare the following:

1. I am an attorney licensed to practice law by the State(s) of [STATE/S OF BAR ADMISSION].  I am [DESCRIBE EMPLOYMENT] at [EMPLOYMENT ADDRESS].  
2. I represent [FULL NAME OF RESPONDENT] in the accompanying motion to rescind and reopen removal proceedings.  Respondent is currently detained at [DETENTION FACILITY] with a final order of removal and removal is imminent.
3. On [DATE], I first encountered Mr./Ms. [LAST NAME]. I learned that Mr./Ms. [LAST NAME] was arrested as a part of widespread U.S. Department of Homeland Security raids across the United States, targeting numerous families and other immigrants in, inter alia, [CITY/STATE] with final orders of removal. 
4. On [DATE], I agreed to represent Mr./Ms. [LAST NAME] in seeking reopening of [his/her] removal order and a stay of removal. On that same day, I first advised Mr./Ms. [LAST NAME] of the grounds for reopening [his/her] removal order. [IF TRUE: To my knowledge, I was the first attorney to inform Mr./Ms. [LAST NAME] that there was a basis on which to seek to reopen [his/her] removal order.]
5. Because Mr./Ms. [LAST NAME] faces imminent deportation, I am not able to obtain or review Mr./Ms. [LAST NAME] immigration file (A File) or immigration court file prior to filing this motion. I need additional time for further factual development. I have not had time to conduct adequate legal and country conductions research. Based on the information I have gathered from my conversation with Mr./Ms. [LAST NAME] and the documents I have reviewed, if any, I believe there is a valid basis to seek rescission and reopening.  I am filing this skeletal motion to rescind and reopen in order to stay Mr./Ms. [LAST NAME]’s deportation. 
6. Specifically, based on my conversation with Mr./Ms. [LAST NAME] and the documents I have reviewed, I believe there is a viable basis to seek rescission of an in absentia removal order and reopening based on [LIST RELEVANT GROUNDS FOR MOTION TO REOPEN: lack of adequate notice of the removal hearing; exceptional circumstances preventing him/her from attending the removal hearing.]
7. [If MTR includes ineffective assistance of counsel claim under Matter of Lozada, 19 I&N Dec. 637 (BIA 1988)] On [DATE] I delivered a letter via [overnight mail/electronic mail/facsimile] to Mr./Ms. [LAST NAME]’s prior counsel [PRIOR COUNSEL NAME] notifying [him/her] that Mr./Ms. [LAST NAME] would be filing a motion to reopen based on ineffective assistance of counsel, setting forth the grounds on which the motion would be based. A copy of that letter is an Exhibit to the motion.  I will forward any response from [PRIOR COUNSEL’S NAME] to the Court. [Include EITHER: In addition, on [DATE], I filed a complaint against [PRIOR COUNSEL’S NAME] with [RELEVANT DISCIPLANARY AUTHORITY] regarding the ineffective assistance of counsel Mr./Ms. [LAST NAME] suffered. OR I have not filed a formal complaint yet because [EXPLANATION FOR FAILURE TO FILE COMPLAINT].]
8. I am working diligently to gather additional information and documentation to supplement Respondent’s motion to reopen. I [have filed / will file] a request under the Freedom of Information Act (FOIA) with USCIS for Mr./Ms. [LAST NAME]’s immigration file (A-file).  I [have filed / will file] a FOIA request with the Executive Office for Immigration Review for Mr./Ms. [LAST NAME]’s immigration court file. I [have requested / will request] records from prior counsel. I have [LIST ANY ADDITIONAL EFFORTS UNDERTAKEN.]. I will supplement Mr./Ms. [LAST NAME]’s motion to reopen as expeditiously as possible.

I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge.  Executed this [DAY] day of [MONTH YEAR], in [CITY, STATE].














____________________








[ATTORNEY NAME]
UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF IMMIGRATION REVIEW

IMMIGRATION COURT

CITY, STATE
____________________________________


In the Matter of: 



)
File No.: A[

] 






)


[RESPONDENT’S NAME],


)








)


In Removal Proceedings.


)

____________________________________)

DECLARATION OF [RESPONDENT’S NAME]

I, [RESPONDENT’S NAME], hereby declare the following:

1. On [DATE], I was arrested as part of widespread U.S. Department of Homeland Security raids targeting families and other immigrants with final orders of removal. I am currently detained at [DETENTION FACILITY]. I face imminent deportation [BRIEF SUMMARY OF CONSEQUENCES OF DEPORTATION. E.g. to a country where my life is in danger, etc.]. 
2. [Add short specific sympathetic facts relevant to client’s case, including U.S. citizen and lawful permanent resident family ties, community ties, employment, any significant health problems client suffers etc. E.g. I am the primary caregiver for my three U.S. citizen children, all under the age of 10; I have lived in New York City for many years and am an active member of the Riverside Church; I have a heart condition for which I take daily medication. Etc.]

3. I am moving to rescind an in absentia removal order and reopen my removal proceedings because [List all grounds for MTR: I did not receive notice of the removal hearing; exceptional circumstances prevented me from attending my removal hearing].
4.  [If claiming lack of notice of the immigration hearing, describe relevant facts.] [E.g., I did not receive notice of my removal hearing; I previously received notices for immigration court hearings and went to those hearings but did not receive notice of my last hearing; I frequently have difficulty receiving mail at my address; ETC.] I [did / did not] receive a copy of the Notice to Appear in my case. [If true:] As best as I can recall, I gave the immigration court a copy of an address where I could be contacted before the hearing. 
5. [If claiming exceptional circumstances prevented appearing at the immigration court hearing, describe relevant facts.] [E.g., I did not go to Court because my former attorney [NAME] told me that I did not have to go; I showed up to the Court but could not get to the courtroom before the judge issued an order; I/my family member had a medical emergency, specifically [EXPLAIN]; ETC.] 

6. [If the exceptional circumstances claim includes ineffective assistance of prior counsel under Matter of Lozada, 19 I&N Dec. 637 (BIA 1988)] [WHEN. E.g. Before my first immigration court date in 2017, etc.] I hired [NAME OF PRIOR COUNSEL] to represent me in my removal proceedings. [NAME OF PRIOR COUNSEL] agreed to [SCOPE OF THE AGREEMENT. E.g. to represent me before the Immigration Judge]. I agreed to [DESCRIBE FINANCIAL AGREEMENT] in exchange for [his/her] services. I paid [NAME OF PRIOR COUNSEL] approximately [$ AMOUNT] but [he/she] [DESCRIBE INEFFECTIVE ASSISTANCE. E.g. did not tell me I had an immigration court hearing; told me I did not have to go to immigration court on the day of my hearing, ETC.]. Because of this, I was ordered removed.

7. [If claiming failure to appear due to exceptional circumstances and in absentia order was issued more than 180 days earlier, include equitable tolling facts] On [DATE], I retained [CURRENT COUNSEL’S NAME] to represent me pro bono. [CURRENT COUNSEL’S NAME] explained that an immigration judge ordered me deported when I was not present but that I could move to cancel that deportation order. This was the first time I learned that this was possible. [SPECIFIC FACTS EXPLAINING ANY FAILED EFFORTS BY CLIENT TO DISCOVER IN ABSENTIA ORDER EARLIER AND / OR FACTS EXPLAINING WHY CLIENT DID NOT PURSUE RESCISSION AND REOPENING EARLIER. E.g. Because I did not receive notice, I did not know that I was supposed to go to immigration court hearing for a hearing or that an immigration judge ordered me deported. When I found out I was ordered deported, I thought that was the end of my case – that there was nothing more I could do. I only went to school until the eighth grade and I don’t speak English. I don’t understand immigration law and nobody ever explained it to me in a way I could understand. I could not afford to hire an immigration attorney.] 

I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge.  Executed this [DAY] day of [MONTH YEAR], in [CITY, STATE].

















____________________








[RESPONDENT’S NAME]
File No.: A[


] 

[NAME]
PROOF OF SERVICE

On ___________________, I, [Name], served a copy of Respondent’s Emergency Motion to Rescind and Reopen In Absentia Order by first class mail to the Office of Chief Counsel, Department of Homeland Security, at the following address: 
[OCC Address]
_______________________




______________

[Name]






Date

UNITED STATES DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE OF IMMIGRATION REVIEW

IMMIGRATION COURT

CITY, STATE
In the Matter of: [RESPONDENT’S NAME] 

File No.: A[

] 

[PROPOSED] ORDER OF THE IMMIGRATION JUDGE

Upon consideration of Respondent’s Emergency Motion to Rescind and Reopen In Absentia Order, it is HEREBY ORDERED that the motion be [ ] GRANTED [ ] DENIED because:
[ ] DHS does not oppose the motion.

[ ] The respondent does not oppose the motion.

[ ] A response to the motion has not been filed with the court.

[ ] Good cause has been established for the motion.

[ ] The court agrees with the reasons stated in the opposition to the motion.

[ ] The motion is untimely per ___________________________________.

[ ] Other:____________________________________________________.

Deadlines:

[ ] The application(s) for relief must be filed by _________________________.

[ ] The respondent must comply with DHS biometrics instructions by _______.
_______________________




______________

Immigration Judge





Date

_______________________________________________________________________

Certificate of Service

This document was served by: 
[ ] Mail 
[ ] Personal Service

To: [ ] Noncitizen [ ] Noncitizen c/o Custodial Officer [ ] Noncitizen’s Attorney [ ] DHS

Date:________________ 


By: Court Staff_________________
1

A[             ]

