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PROVIDING NONCITIZENS WITH THEIR DAY IN COURT

Our legal system rests upon the principle that everyone is entitled to due process of law and a
meaningful opportunity to be heard. But for far too long, immigration courts have failed to provide
noncitizens with a system of justice that lives up to this standard. A noncitizen has not truly had his
day in court if he is removed without ever seeing a judge, if he does not have access to counsel and
necessary evidence, or if the decision in his case receives only perfunctory review. The 2013
Border Security, Economic Opportunity, and Immigration Modernization Act (“S. 744”) would
take significant steps toward ensuring noncitizens have a fair hearing. This fact sheet explains
some of the critical policy proposals found in S. 744 and the basis for them.

A system without sufficient protections
Deportation without a judge

In the current system, many immigrants who are removed never see the inside of a
courtroom. In fact, the majority of noncitizens are returned to their home countries
through accelerated processes that do not include a hearing before a judge.> Even
immigrants who are entitled to hearings may not make it to court if an immigration
agent convinces them to agree to be deported before their first hearing. More than
160,000 immigrants agreed to these “stipulated removal’” orders between 2004 and
2010; the vast majority were unrepresented and in immigration detention.? Those
whose cases reach immigration court appear before overburdened judges with
insufficient time and resources for the cases in front of them.®

Vulnerable immigrants without attorneys

Even those noncitizens who see a judge may be unable to fairly present their cases.
Given the complexity of immigration law, a noncitizen without an attorney
typically lacks the specialized knowledge she needs to obtain a just outcome.
Immigrants represented by lawyers are much more likely to prevail in their removal
cases than those who appear on their own, particularly if they are detained while
their removal proceedings are pending.* Yet, the system currently fails to ensure
even the most vulnerable immigrants have access to counsel. At the hearing stage,
nearly half of all immigrants in removal proceedings are forced to represent
themselves.® Even children appear in immigration court without an attorney.®

Hearings without access to evidence

Once they are in immigration court, immigrants — whether or not they have
attorneys — are at an information disadvantage. They are not automatically
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provided with access to their own immigration records, which are held by DHS.’
As a result, immigrants sometimes go into their hearings without having a chance to
examine evidence that the government may use against them. The government, on
the other hand, may be permitted to use evidence against noncitizens even when law
enforcement agents obtained that evidence by violating the Constitution.®

Detention far from home

Immigrants who are detained, often in remote jails far from their family and homes,
face additional hurdles in accessing the evidence they need to present their cases in
court. Being detained also makes it much less likely the person will be able to find
a lawyer.® Given these obstacles, many immigrants simply give up, opting for
deportation instead of fighting their cases while languishing in detention. Yet,
detention is often unnecessary. In part, that is because the current laws require the
detention of thousands of individuals each year, barring them from making a case
for release regardless of whether they pose a risk of flight or are a danger to the
community.’® Even those who are eligible for bond sometimes have to wait weeks
or even longer to get a hearing before an immigration judge.

Inadequate review of decisions to deport

Finally, the system lacks adequate oversight mechanisms to ensure that immigration
judges’ mistakes are fixed and improper legal interpretations are corrected.
Noncitizens may seek review of an immigration judge’s decision by filing an appeal
with the Board of Immigration Appeals (BIA), but this review often is cursory.
Noncitizens also may seek federal court review, but the law restricts the types of
claims that the court may hear, and as result, the court doors are shut to many.

Momentum for due process in immigration courts

S. 744 seeks to remake our broken immigration system to fit the needs of U.S. families, businesses,
and society. As part of this process, the bill makes important strides towards reforming our
immigration courts by:

e Mandating that immigration judges conduct an in-person hearing to ensure that a
noncitizen’s agreement to be deported was voluntary, knowing and intelligent before
signing off on a stipulated removal.

e Significantly increasing the number of immigration judges and support staff to reduce
backlogs in the court system, and improving the training, resources and technology
available to judges.

e Providing that noncitizens have a right to appeal to a 3-judge panel of the BIA and an
opinion that addresses all dispositive issues raised in the case.

e Requiring the provision of counsel for children, people with serious mental disabilities,
and other particularly vulnerable individuals who would otherwise be forced to proceed on
their own in immigration court.

e Expanding the Legal Orientation Program (LOP), which provides detainees in some
facilities with basic information about immigration court and their legal rights, to cover all
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immigrant detainees. Although participation in LOPs is no replacement for representation
by an attorney, expanding the program to all detention facilities would provide some
important information to the thousands of detainees who are deported each year without
ever seeing an attorney.

e Mandating that DHS file the removal charging document (“notice to appear”) with the
immigration court and make a custody determination within 72 hours of arresting
someone. The bill also requires timely, bond hearings before an immigration judge for
detained immigrants.

e Establishing “secure alternatives” to detention that allow DHS to maintain custody of
individuals where detention is not necessary. Such alternatives may include various forms
of supervision, community support, and uses of technology to help ensure that a person
will appear for a court hearing.

Achieving fairness in immigration court

S.744 tackles some of the most significant due process issues facing immigrants, but would not
resolve all problems. Moreover, in the course of committee mark up and floor debate, many of the
positive changes proposed face challenges from Members of Congress who fail to understand the
significance of due process in immigration cases. Rather than attack these proposals, Congress
should work to make S.744 stronger. Immigration reform could increase access to counsel and
courts for all noncitizens facing deportation, ensure immigrants have access to their own records,
and decrease overreliance on immigration detention. If Congress strengthens, rather than cuts
back, due process protections in S.744, the bill will make an important step towards to ensuring
immigrants in removal proceedings have their day in court.
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