. Moutinho, Deborah (EQIR)

, From:  Keller, Mary Beth (EOIR)
Sent: Wednesday, June 23, 2010 1:38 PM
To: < Romig, Jeff (EOIR)
Cc: Moutinho, Deborah (EQIR)

Subject: RE: Complaint of | J conduct

Jeff, '

Letter looks good to me.

No cc to the Director, but, would you give us an extra signed copy so we can give a copy to OGC/ Terry
Samuels? .

Tx.

mtk

From: Keller, Mary Beth {EOIR)

Sent: Tuesday, June 22, 2010 4:52 PM
To: Romig, Jeff {EQIR)

Ce: Moutinho, Deborah (EQIR)
Subject: RE: Complaint of 1 ] conduct

Jeff,

| am talking to Jeff Rosenblum about these generally.

Have taken the liberty of sharing w/ him for purposes unrelated to you specifically!

| will take a look. | don't think that we should cc the Director or anyone, we can just provide a copy to
them so Exec Sec can keep track of.

mtk

From: Romig, Jeff (EOIR)

Sent: Tuesday, June 22, 2010 4:46 PM
To: Keller, Mary Beth (EQCIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: Comnplaint of I J conduct

Here's the draft. | have two attorneys who confirmed to me {one who asked for non-attribution) that no
disrespect came from the Court in this matter, only the complainant.

From: Keller, Mary Beth (ECIR)

Sent: Saturday, June 19, 2010 8:29 AM
To: Romig, Jeff (EQIR)

Subject: Re: Complaint of I J conduct

Yes will take a look at ltr. Let's talk re the cc.

Sent from my BlackBerry Wireless Device

From: Romig, Jeff (EOIR)

To: Kelier, Mary Beth (EOIR)

Cc: Moutinho, Deborah (EOIR)

Sent: FriJun 18 21:19:20 2010

Subject: RE: Complaint of I ] conduct :

| think it will go in the "disproven” category, do you want to see a draft of the letter? Should | “cc” the
Chief Judge or Director since the complainant sent it to the AG?

From: Keller, Mary Beth (EQIR)
Sent: Friday, June 18, 2010 1:28 PM

2/14/2011
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She stated that we might want to look into finding [(J(S)]
incompetent if it was found that he could not understand the
proceedings. I asked the court at that time to schedule a hearing and
that i would have to look into that since I was not familiar wiht the
issue of incompetence in immigration proceedings and needed to know
more about that but that in the meantime we were adamant about not
having the hearings conducted in Ouoloff.

Judge [(OYOMMindicated that will be scheduling the hearing for
June 18, 2010 and that will not be ordering an interpreter. As we
were exiting the courtroom Judge [DYEN once more asked why my
client was in [(J(©) and since{@f@lseemed obsessed with the
question I asked why did{{@f@)insist on knowing why he was in DYO)

(b) (6) as my client did indeed have the right to be in{{)KE
and two moves in 16 years seemed reasonable to me. QRQ) asked me
what my client did for a living and I told@J®)J had no idea and once
again i ¢ not see the relevance of what he did andw said that it was
relevent as it would indicate what langage he spoke at work. I figured
at this point that this was a lost cause. We have never claimed that
my client did not speak any English or that he did not speak some
Ouloff and some French., What we have said is that my client does
speak some english, some French and some Ouloff but it is broken
English, French and Ouloff. He does not speak enough of those
languages to have the hearing conducted in those languages.

The whole hearing was lost with arguments with the interpreter and
Judge [(JJ(D)] rather than dealing with the issues at hand. The
pleadings were never taken. It was not clear to the governement or us
whether this was a master hearing or an individual hearing too. and
Judge [HYBY was just plain wrong inQJQ)line of questioning and
stand.

YOGl does not control the fact that the Court cannot find a serer
interpreter any more than he can help the fact that he is Serer. and it
is not fair for the court to demand he become something he is not. He
is someone from Senegal, who happens to be Serer and is illiterate and
does not speak but a smittering of Ouoloff, French and English. These
facts are facts that the BIA have found convincing enough to remand
the case for it to be processed in a language@!@ican understand.
We are not sure why Judge wants to ignore these facts.

A hearing of the transcript will make it clear that [(§](8) cannot
indeed receive a fair hearing in the hand of Judge YY)

As well as the complaint they lodged against the interpreter[DXO NN

I am writing this complaint in conjunction with a matter I have before
your office regarding Judgel[[§YAY I am still waiting to hear from the
office regarding the follow up on that matter as we were back in Court
yesterday and there are even more issues at hand.

The interpreter for the 1:30 master hearing with Judge [[JRE] at the
Immigration Court in [[JYOY in Courtroom@gis the reason for
this complaint. was supposed to interpret in Serer for the
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respondent. When we got to court he started speaking in Ouoloff. I
tried to interject and object as the hearing was not supposed to be
conducted in Ouoloff. This case was remanded from the BIA because
respondent's best language is Serer and while he does speak some
Ouoloff, he does not understand it enough to conduct his hearing in
Ouoloff and his first hearings were so full of errors that the Board
found that it would not be a fair hearing if the language spoken was
Ouoloff.

Since I speak Ouoloff (but not Serer) I could tell that the interpreter
was speaking in Ouloff and I objected to this and IJ [(OXOM stated that
I was not given leave to speak and the interpreter continued to speak
in Ouoloff. Finally he was asked what language he spoke and he said
that he spoke Serer Sine, and my client spoke Serer Baol and that he
did not speak or understand Serer Baol as the dialects are different.
While he said that he spoke Serer Sine he did not utter a word in that
language. Absolutely every thing he spoke was in Ouloff as I
understood every single thing he spoke.

[(OYOEE v hen my objection were continued told the judge that my
client spoke Ouoloff very well and that every one in Senegal spoke
Ouoloff and that indeed this was the language the was written in
school. The judge started taking notes about what[{HYOI was
telling. I further objected since the interpreter was there to interpret
and was not admitted as an expert in country customs to be able to
make such statements. Further I stated that the statements was not
only inappropriate but inacurate as I happened to be from Senegal
and I know that not every one spoke Ouoloff and that Ouoloff was not
a written language. I also have to note that if this was a language
thought in school since my client is illiterate this would not apply to
him either.

Further, I am not sure how [DYOY could have been able to assess
the language skills of my client as the only communication we had
with him prior to the hearing was when he got in and greeted us. He
wanted to continue the conversation with us but I waived at him to
proceed to a chair because Judge[DYOMwas conducting a hearing and
I was not looking forward to a reprimand.

I am not sure how from a greeting he could assess the level of
confidence in a language.

volunteered some more information and just kept going

because he could see that Judge [[JY@P welcomed his comments and

we argued for a good few minutes, which should not have happened at

CVI8(D) (6) was not there to be an expert or a witness but rather to

interpret and he went beyond what his role was.

I am not sure whether the Judge relied on his opinions or not but [P

pushed for the government to administratively close the case because

my client did not seem to want to speak in a language that he seem to
understand. If he did not solely help@I@ make that decision [(J(E)]

did contribute to an already difficult situation by volunteering

information that was totally wrong and not asked for and behaved

quite unprofessionally from the time he arrived in court I OOLEs
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to interpret what my client spoke and he could not do that because
obviously he must not speak Serer as he did not utter a word in that
language. And he tried to make for his ineptitude by volunterring
things outside of his domain.

This is a serious matter and I hope to hear from your office soon about
the steps necessary to have this matter resolved in an appropriate
manner. I have also contacted Lionbridge directly to let them know
that I expect to hear about actual steps taken to make sure this sort of
things do not happen.

Counsel does not agree with your office’s assessment about keeping judge{HYOM on
this case but due to the slow response to our concerns and the lack of even an
acknowledgement of our complaints, it is not a stretch to believe that the office has
taken quite lightly our concerns and the response is not a surprise.

As for your assessment regarding the way things were conducted in the courtroom,
counsel does agree that the hearing was out of control and that it ended up being a
shouting match between the different parties. Hearings should be conducted with
proper decorum. The reason why Judges are asked to conduct hearing with
impartiality and show respect to the courtroom and parties is to avoid such
situations.

Judges have great control over how hearings are conducted. A Judge that is not
following proper decorum leads to the situation in which we found ourselves. The
fact that Judge((g](9Pfailed to controlrtroom and acted as if owns the
respondents did not help the situation. ({8 does not have any respect for the
courtroom, the respondents or the attorneys representing the non citizens. And it
shows.

My client does not stand a chance with Judge [(DX(EMto have a fair hearing. If Judge
could not entertain the idea of finding an interpreter, something that so
clearly falls under the court’s responsibi]ity,is not going to entertain such a
discretionary claim such as a nunc pro tunc one let alone ﬁndingmway to granting
it no matter what the arguments are going to be.

Respectfully,
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (OO referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 7669; 7689; 7723; 7744;
IJ said that |l could not comply with BIA remand. ;8132; 8100; 8360; 8377;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of OYG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

7670; 7690; 7724; 7745;
7850; 8101; 8361; 8378;
8403a

6/7/2010
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

7671, 7691; 7725; 7746,
7851; 8102; 8362; 8379;
8403b

6/7/2010
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 7689; 7669; 7723; 7744;
IJ said that |l could not comply with BIA remand. ;8132; 8100; 8360; 8377;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

7690; 7670; 7724; 7745;
7850; 8101; 8361; 8378;
8403a

6/7/2010
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

7691, 7671; 7725; 7746,
7851; 8102; 8362; 8379;
8403b

6/7/2010
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [()J(&)) L BIA Decision from Sept. 2009
7692; 7726; 7747, 7852; 8098;

6/10/2010


RodrigueP
Text Box
7692; 7726; 7747; 7852; 8098; 8313; 8363; 8380; 8406



Page 2 of 2

Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{(YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@J®)In any event, @IBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I8moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

7693; 7727, 7748; 7853; 8099;
8314; 8364; 8381, 8407

6/10/2010
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 7723; 7669; 7689; 7744;
IJ said that |l could not comply with BIA remand. ;8132; 8100; 8360; 8377;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

7724; 7670; 7690; 7745;
7850; 8101; 8361; 8378;
8403a

6/7/2010


RodrigueP
Text Box
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

7725; 7671; 7691, 7746,
7851; 8102; 8362; 8379;
8403b

6/7/2010


RodrigueP
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7725; 7671; 7691; 7746; 7851; 8102; 8362; 8379; 8403b
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [()J(&)) L BIA Decision from Sept. 2009
7726, 7692; 7747, 7852; 8098;

6/10/2010
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

7727, 7693; 7748; 7853; 8099;
8314; 8364; 8381, 8407

6/10/2010
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of ()X  BIA, 10/31/08 7744;7669; 7689; 7723;
IJ said that |l could not comply with BIA remand. ;8132; 8100; 8360; 8377;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

7745; 7670; 7690; 7724;
7850; 8101; 8361; 8378;
8403a

6/7/2010
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

7746, 7671; 7691, 7725;
7851; 8102; 8362; 8379;
8403b

6/7/2010
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [()J(&)) L BIA Decision from Sept. 2009
7747, 7692; 7726; 7852; 8098;

6/10/2010
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

7748; 7693; 7727, 7853; 8099;
8314; 8364; 8381, 8407

6/10/2010
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 7849; 7669; 7689; 7723;
IJ said that |l could not comply with BIA remand. ;Zg;; 8100; 8360; 8377;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

7850; 7670; 7690; 7724;
7745; 8101; 8361; 8378;
8403a

6/7/2010


RodrigueP
Text Box
7850; 7670; 7690; 7724; 7745; 8101; 8361; 8378; 8403a



- . Page 3 of 3

Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

7851; 7671; 7691, 7725;
7746; 8102; 8362; 8379;
8403b

6/7/2010
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [()J(&)) L BIA Decision from Sept. 2009
7852; 7692; 7726; 7747,
Matter o (b) (6) L BIA Decision ﬁ'0m Sept . 2009 8098: 8313; 8363; 8380; 8406

6/10/2010


RodrigueP
Text Box
7852; 7692; 7726; 7747;  8098; 8313; 8363; 8380; 8406



Page 2 of 2

Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

7853; 7693; 7727, 7748; 8099;
8314; 8364; 8381, 8407

6/10/2010
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Moutinho, Deborah (EQIR})

From: Sukkar, Elisa (EQIR)

Sent: Tuesday, June 15, 2010 5:00 PM
To: Keller, Mary Beth (EQIR)

Cc: Moutinho, Deborah (EQIR)

Su ;aject: RE: (b) (6) pdate?

MTK and Deborah:

I am going to meet with 1YY tomorrow. | have 2 matters that | want to go on record to address withQ® They
relate to the format of his decisions, apparently just received a BIA decision that he wanted to discuss with
me. | told@B}hat | had a few matters to address with @ We agreed to meet tomorrow.

| know these do not appear on the latest report that Deborah sent out but | will sit down with 1J nevertheless to
close out any loops:

(BIA June 9, 2009) The IJ's decision was in 2002 and was affirmed twice by
BIA. But in 2008, they made a comment about his format and they vacated the I1J's and their own two previous
decisions.

(b) (6) (BIA February 20, 2009). As MTK pointed out, the only issue here was that the
BIA found the credibility determination of the |4 to be clearly erroneous. That is a decision the |J made on the
merits and that was QRdetermination. Absent any unusual or unnecessary commentary, it is best to close out. |
believe it may be closed out already but if it shows pending anywhere please indicate that upon review by the
ACM, the matter was properly addressed as an appealable issue by the parties and the BIA.

The one | cannot find is them 1JC memo. Could you please forward? It seems
from MTK’s comments that the decision was informal but no criticism by BIA.

It also seems that the IJ received one today saying the decision was “terse”. | have not seen that one but will
review with 1J tomorrow. All of these cases relate to the format d@)R@)ecisions, a matter that has been addressed
with |J before.

Will keep you posted. Thanks. EMS

From: Sukkar, Elisa (EQIR)
Sent: Tuesday, June 15, 2010 4:18 PM
To: Sukkar, Elisa (EQIR}

Subject: FW: BICEEE update?
FYI

From: Keller, Mary Beth (EQIR)

Sent: Tuesday, June 08, 2010 2:35 PM
To: Sukkar, Elisa (EOIR)

Cc: Moutinho, Deborah (EQIR)

Subject: FW: [HIB) update?

Elisa,

Same thing wrt to[(QIQ) , which also came back in Feb 2009. |J dec informal, but no
criticism by bia.

7869

6/16/2010
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I've attached an email between us genlly discussing.
Let me know how you want to “close out.”

Tx.

mtk

Page 2 of 2

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, June 08, 2010 2:31 PM
To: Sukkar, Elisa (EOIR)

Cc: Moutinho, Deborah (EQIR)

subject: DTG .rdate?
Elisa,
WIG) came back from BIA in 2/2009. () Adverse cred finding was clearly erroneous.

| don't have a record of resolution. Was this one dismissed as merits based, or?
Tx.
mik

‘MaryBeth Keller

Assistant Chief Immigration Judge
EOIR/OCI]

703/305-1247
mary.beth.keller@usdoj.gov

6/16/2010
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [()J(&)) L BIA Decision from Sept. 2009
8098; 7692; 7726; 7747, 7852;
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

8099; 7693; 7727, 7748, 7853,
8314; 8364; 8381, 8407
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 8100; 7669; 7689; 7723;
IJ said that |l could not comply with BIA remand. ;Zg;; 7849; 8360; 8377;
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

8101; 7670; 7690; 7724;
7745; 7850; 8361; 8378;
8403a
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

8102; 7671; 7691, 7725;
7746; 7851; 8362; 8379;
8403b
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U.S. Department of Justice

Office of Professional Responsibility

950 Pennsylvania Avenue, N.W., Room 3525
Washington, D.C. 20530

APR 23 2010

Ms. Robin Stutman

General Counsel

Executive Office for Immigration Review
Office of the General Counsel

5107 Leesburg Pike, Suite 2600

Falls Church, Virginia 22041

Dear Ms. Stutman:

Your office recently referred ten separate orders by the Board of Immigration Appeals (BIA
in which the BIA criticized Immigration Judge (1J) EMh The BIA criticized 1]

for, among other things, inappropriate commentary; misrepresenting statements by counsel; acting
in a manner that suggested i prejudged a case; addressing potential Fifth Amendment issues in a
manner that may have unduly restricted testimony; engaging in speculation; and granting relief
because[jilf feared criticism of S

Matter o[(¥©)]
Matter of (YK(®)
o) 6

We have initiated an investigation into the BIA’s criticism of IJ [{)(8)}- To assist us in our
investigation, please ask IJ [()](9)to provide us with a written response to the BIA’s criticism in
each case. Please note that@QA@ritten response should be@Iersonal account of the conduct giving
rise to the BIA’s criticism and that the response should not be edited or revised by any EOIR
employee. Please also provide us with copies of the complete Records of Proceeding (ROP),
including the tapes from any hearings. Lastly, please have 1J [(§{(9] identify any Department of
Homeland Security trial attorneys, private attorneys, interpreters and EOIR personnel present during
any hearings.

and Matter of()](9)]

In preparinf@h@response, 1J {(DJ(D) should consult any relevant files and may contact other
personnel if necessary to obtain documents, b hould refrain from discussing the matter with

potential witnesses. [J(§X(Fhould identify any witnesses who would be able to provide relevant
information, blmshould not contact them for the purpose of obtaining a written or oral statement.
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1J {®YB¥hould also provide us with information regarding@J@brofessional background and
experience, including@i§length of service and positions held with the Department. In addition, to
assist us in determining which ethical rules apply in light of the enactment of 28 U.S.C. § 530B (the
“Citizens Protection Act of 1998"), J[(§Y(@Ykshould identify each state in whiclgIs licensed to
practice law and the category of membership (e.g., active, inactive, associate, or some other
membership category).

We would also like to know whether there has been any media coverage of the BIA’s
criticisms in these cases. If so, we ask that you provide us copies of any articles and/or any
videotapes and/or transcripts of any broadcasts mentioning or discussing the matter.

For your information and to assist L[{§]{8) in responding to our request for information,
enclosed is a document describing the policies and procedures this Office follows in handling
allegations of misconduct and judicial findings made against Department attorneys.

1J [(9K(®)] should sendesponse directly to this Office within four weeks of the date of this
letter. 1J[{)](§) may, but is not required to, provide you with a courtesy copy o{f@ksponse. In
addition, we welcome any information or comments you may wish to provide within that time frame.

Thank you for your assistance in this matter. If you or IJ{§)J(9)] have any questions, please
contact me or Assistant Counsel Marlene M. Wahowiak at (202) 514-3365.

Sincerely,
Vi (o2 ,ﬂ)_,.
Mary Patrice Brown

Acting Counsel

Enclosure
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Keller, M
eller, Mary Beth (EOIR) MA, oy H
) /
From: Dean, Larry R. (EQIR)
Sent:  Monday, November 30, 2009 3:34 PM
To: Keller, Mary Beth (EOIR)
Subject: RE: [(JJH()]plan

The update that | wouid like added is that | issued a written counseling on April 13, 2009, re
Mﬁ for comments about the respondent which were unnecessarily harsh to the extent that the BIA viewed
them as disparaging the respondent and for making disparaging comments about the BIA. | advised tha(QEC)
cease making such comments about either. | also issued a written counseling on April 9, 2009, re((9X(©)
[OYCHMor unnecessary criticism of the respondent and for criticizing the BIA,

| have also done some verbal counseling but unfortunately cannot retrieve that from any e-mail or other notes.
So, that's what | have.

raite

LR

From: Keller, Mary Beth (EQOIR)
Sent: Monday, November 30, 2009 1:49 PM
To: Dean, Larry R. (EQIR)

Subject: RE: [HIEPP'a"

Larry,

| am going to need to forward some version of the db to Brian at some point b4 tomorrow at 4, so he can see
what's been happening. Do you want me to wait for any updates from you or, want me to just advise him that
we are still in the process of updating? Lemme know.

Tx.

mik

From: Dean, Larry R. (EQIR)
Sent: Monday, November 30, 2009 2:17 PM

To: O'Leary, By IR); Keller, Mary Beth (EOIR)
Subject: RE: lan

That also works for me.

From: O'Leary, Brian (EQIR)

Sent: Monday, November 30, 2009 11:41 AM

To: Keller, Mary Beth (EQIR); Dean, Larry R. (EQIR)
Subject: RE: plan

We have the SFMS meeting at 2 and the personnel mesting at 3 tomorrow. How about 4?7

From: Keller, Mary Beth (EQIR)

Sent: Monday, November 30, 2009 12:27 PM
To: Dean, Larry R. (EQIR)

Cc: O'Leary, Brian (EQIR)

Subject: RE plan

8156
| am available all day tomorrow, so either of those times works for me-

12/1/2009
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From: Dean, Larry R. (EQIR)

Sent: Monday, November 30, 2009 11:58 AM
To: Keller, Mary Beth (EOIR)

Cc: O'Leary, Brian (EOIR)

Subject: RE:[(HYBPlan

My schedule tomorrow morming is difficult. Could we discuss tomormrow afternoon, maybe 2:30 or 3:00, eastern?

From: Keller, Mary Beth (EOIR)
Sent: Monday, November 30, 2009 8:20 AM
To: O'Leary, Brian (EQIR)

Cc: Dea . (EQIR)

Subject plan

Brian,

Larry wanmuss this early this week, and ! think we need to make a call scon on how we want to proceed
with Judg Shall we discuss after the staff mtg tomorrow? Depending on what we decide, we will need

to do some work with BIA asap, as well as consult with ELR to make sure our message is clear.
mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOIR/OCI) '

703/305-1247
mary.beth.keller@usdoj.gov

8157
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EQIR FOIA Processinﬂ (EOIR)

From: Hatch, Paula (EQIR)

Sent: Monday, June 21, 2000 12:12 PM

To: Dean, Larry R. (EQIR); Keller, Mary Beth (ECIR); Rosenblum, Jeff (EQIR)
Cc: Reinfurt, Sandy (EOIR)

Subject: RE:[BYB¥roposed suspension

Thank you.

From: Dean, Larry R. (EOIR)

Sent: Monday, June 21, 2010 12:12 PM

To: Hatch, Paula (EQIR); Keller, Mary Beth (EQIR); Rosenblum, Jeff {EOIR)
Cc: Reinfurt, Sandy (EQIR)

Subject: RE{PYBYproposed suspension

(b) (6)

From: Hatch, Paula (EQIR)

Sent: Monday, June 21, 2010 10:29 AM

To: Dean, Larry R. (ECIR); Keller, Mary Beth (EQIR); Rosenblum, Jeff (EOIR)
Cc: Reinfurt, Sandy (EQIR)

Subject: REJYYB) proposed suspension

Judge Dean:

Could you please provide me the A number that coincides with the [YBemplaint? Thanks, Paula

From: Dean, Larry R. (EQIR)

Sent: Friday, June 18, 2010 9:3% AM

To: Dean, Larry R. (EOIR); Keller, Mary Beth (EOIR); Hatch, Paula (EOIR); Rosenblum, Jeff (EQIR)
Subject: RE{JYEYproposed suspension

(o) (5)

LRD

From: Dean, Larty R. (EOIR)

Sent: Friday, June 18, 2010 7:55 AM

To: Keller, Mary Beth (ECIR); Hatch, Paula (EOIR); Rosenblum, Jeff (EOIR)
Subject: RE: {YB)roposed suspension

(b) )

LRD

From: Keller, Mary Beth (EQIR)
Sent: Thursday, June 17, 2010 4;27 PM
To: Hatch, Paula (EOIR); Rosenblum, Jeff (EOIR) 8286
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [(Q)J(&)) L BIA Decision from Sept. 2009
8313; 7692; 7726; 7747, 7852;

6/10/2010
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

8314, 7693; 7727, 7748, 7853,
8099; 8314; 8364, 8381, 8407

6/10/2010
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
UNITED STATES IMMIGRATION COURT
oe

File No.: A ([(QKQO) March 29, 2008

In the Matter of

(b) (6)

Respondent

IN REMOVAL PROCEEDINGS

Tt Vst Sumt S St

CHARGE: Section 212(a) (6) (A) (i) of the Immigration and
Nationality Act - entry without inspection.

APPLICATIONS: Cancellation of removal under Section 240A(b) of
the Immigration and Nationality Act; voluntary
departure under Section 240B.

ON BEHALF OF RESDONDENT: ON BEHALF OF DHS:

The respondent is a 32-year-old single male native and
citizen of Mexico.

The United states Immigration and Naturalization Service,
now Department of Homeland Security, brought these removal
proceedings égainst the respondent pursuant to the authority

* contained in Section 240 of the Immigration and Nationality Act.

1 8338



RodrigueP
Text Box
8338



" o® ¢

Proceedings were commenced with the filing of a Notice to Appear
with the Immigration Court on December 11, 2001. See Exhibit 1.

Through counsel, the four allegations were admitted and the
charge conceded. specifically, that he entered the United States
at, or near, [DIONEE oo o sbout, November 17,
1985, without inspection. On the;'basia of the respondent’s
admissions and concessions, I find he is removable by evidence
which is clear and convincing. See Section 240(c) (3} (A} of the
Immigration and Nationality Act.

The respondent initially applied for asylum, withholding of
removal and Article 3, Convention against Torture with the
Imnigration and Naturalization Service. The filing of that
application is what made the respondent become known to the
Government. And, as a result of that application, he was placed
in these -Court proceedings.

Once in Court proceedings, that application, and all relief
thereunder, wag withdrawn and the respondent applied solely for
cancellation of removal and voluntary departure. His application
was marked into the record ag Bxhibit 2. And, his supplewental
documents were all marked as Group Bxhibit 3,

STATEMENT OF THE LAW

In order to be eligible for cancellation of removal under
Section 240A(b) of the Act, the respondent must establish (1)
that he has been continuously physically present in the United

States for ten years immediately preceding the issuance of the

A (b) (6) 2 March 29, 2005

8339



RodrigueP
Text Box
8339



" o® o®

charging document; (2) that he has been a person of good moral

character throughout such period; {3) that he has not been

arrested or convicted for a c¢rime which would bar relief; and (4)

that his removal would result in exceptional and extremely

unugual hardship to the respondent's spouse, parent or child who

is either a United States citizen or a lawful permanent-resident.
_ ANALYSIS

The Court ig satisfied that the respondent has been
continuously phyaically present in the United States for ten
years immediately preceding the issuance of the charging document
or ten years prior to October 29, 2001. The respondent's
testimony has been credible and it is, furthermore, corroborated
by supplemental documents.

The Court is also satisfied that the respondent has been a
person of good moral character and he has never been arrested or
convicted for an offense which would bar relief.

Unfortunately, the Court finds that the respondent has not
established that his three United States citigen children, either
individually or cumulatively, would suffer exceptional and
extremely unusual hardship if the respondent had to return to
Mexico. Specifically, the respondent's three children are

, a daughter born on 1995, currently a 9-year-
old, , born (DO 199%. currently a five-S5-old,
and, born on [HYON 2004, 11 months.

In making this determination, the Court is mindful of the

(b) (6) 2 March 29, 2005

8340



RodrigueP
Text Box
8340



o o

precedent set forth in Matter of Monreal, Int. Dec. 3447 (BIA
2001). In Mopreal, tﬁe Board loocked to the dicticnary
definitions of exceptional and extremely unusual and found that
exceptional is that defined as that forming an exception, not
ordinary, uncommon and rare. And, that the added phrase,
extremely unusual, plainly indicates circumstances in which an
exception to the norm is very uncommon. The Court is mindful
that the terms are not affixed in inflexible content or meaning,
but must'éailored to the individual facts and circumstances on
each respondent present before the Court.

The Court, as was the Board, is also mindful of the
legislative history, wherein Congress changed the hardship
standard in 1996 from extreme hardship to exceptional and
extremely unusual hardship in order to indicate that the
respondent must egtablish evidence of harm. In this case, to a
child substantially beyond that which would ordinarily be
expected to result from the alien’'s deportation. Thus, it
appears that Congress intended that cancellation of removal
should be available to non-permanent residents only in compelling
cases. The Board indicated in dicta that a child with a very |
serious health issue or compelling needs in school might
constitute such hardship.

Mxr. Monreal was 34;yeara-old. He had three U.S. citizen
children. The eldest was 12, the middle child, 8, and an infant

child. 1In the instant matter, the children are nine, five and 11

(b) (6) ' 4 March 29, 2005
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months. Mr. Monreal was married. His spouse had returned to
Mexico under a.prior grant of voluntary departure and had taken
the infant U.S. citizen child with her. Moreover, Mr. Monreal
had the equity of two lawful ﬁérmanent resident parents present
in the United States. However, the record in that regard was not
sufficiently developed for the Board to find any hardship in
Matter of Monreal to the lawful permanent resident parents. The
Board noted that the children were both healthy. They could
speak, read and write Spanish. And, that the family would be
reunited in Mexico. .

In the ingtant matter, the respondent testified that he has
been in the United States since he was l3-years-old. And, at age
14, he was working at a restauxant in .
He started off as a dishwasher, where he was employed for 12

years, up until 2001, when he was earning $16 an hour as a
general manager. He, then, changed jobs, to [[JYB)
Installation in(b)(6) where he worked as a mechanic

from August 2001 until October 2002. And, then, since October of
2002, he has been employed as a supervisor, earning $1,000 a week
for (YY) Maintenance. He testified orally that he has been

since October of 2002 3(b) (6) an oil cowpany in
OIOME 25;acent to che IO, s = suwervisor

in charge of pcaffolding now earning $22 an hour.

He testified his daughter,(t» (6) , is a great student.

She is in the fourth grade. She does not read, nor write, in the

A (b) (6) 5 March 29, 2005
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Spanish language. She is in good health.

Hie second child, [[QR@)] wae born on[YYEY 1993 2 five-

year-old. He is in kindergarten.

And, the respondent's youngest son, was diagnosed
at two months with whooping cough. The respondent testified that
the child could not breath, he took him to the emergency
hospital, at [DYONII. 2nd, also, t.o where he
was hospitalized in June of 2004 for 20 days in the ICU Pediatric
Unit. He testified that the child will be subject to
reoccurrences and he should be kept at home for two months. If
he coughs more than three times in a day, the respondent returns
him to the hospital. This, he has done twice. The respondent
tegtified that he may have complications, including asthma,
pneumonia and bronchitis.

The respondent testified if he had to return to Mexico, his
three U.S. citizen children would stay in the United States with
their mother. The respondent is not married to her. He
testifies that if he were in Mexico, that she, in the United
States, does not make sufficient money to support her three
children here. And, stated that his children might be forced to
be on welfare or on the streets.

In Mexico, the respondent stated, his brotﬁer works in a
restaurant at $35 a week,

The respondent was asked what hardship his children would

suffer if he were to return to Mexico and they stay in the United

d(b) (6) - 6 March 2%, 2005
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States. Primarily economic was his first answer. His second
answer was, who would watch the baby if their mother had to get a
job? And, that he was afraid if somebody else was watching the
baby, (b) (6) he might die of a whooping cough attack.
wag last at the doctor on the Thursday prior to the March 8,
2005, hearing. He was advised to take the rest of the medicine
that he been prescribed. HKardship to if the respondent
left her in the United States with her mother. The respondent
testified that she would miss her dad and lose her confidence.
Therefore, her grades would decline. And, that she might hang
out with a bad crowd and use drugs.

Further, the respondent stated that he did not believe there
were any refineries in Mexico and he knows the restaurant
business. If he were earning $35 a week, how much of that money
could he send to the United States to support their children? He
stated, none, becausé he must support his mother and his little
sister in Mexico.

The respondent stated that he helps his daughter with her
homework. But, without her dad, with regard to her school work,
"everything would go bad.® He stated that his daughter was
evaluated by the psychologist. And, the respondent testified
that nothing replaces a dad. She would be insecure and
depressed, economically and socially.

The respondent, on cross-examination, acknowledged he has a
mother, four sisters and two brothers in Mexico. The respondent

(D) (6) - March 29, 2005
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also has a U.S, citizen brother living in Texas.

paid for the birth of his three children.

He stated the firet school he attended in the United States
was in 1991. He has no documents to that affect. When asked why
he did not present any, he indicated that he did not know.

He acknowledged that he worked in-an undocumented status for

[OYOME Restaurant all of those years until he got his work
authorization, concurrent with filing the cancellation
application with the Court.

When asked if the mother of is children could return to
Mexico, he indicated that she has no place to stay and that she
has family in the United States, including a sister and two
brothers.

He testified that his earninges of 400 pesos in Mexico in a
restaurant would be insufficient to support his family.

The respondent testified that he has some tax returns at
home. None were presented to the Court.

The respondent's nine-year-old daughter,
testified in English that she is at Elementary. She is a
fourth grader. She iz an A, B student. Acknowledges she has
family in the United States who are legally here. And, she was
on the honor roll her first semester. She would miss her father
a.lat. That they are a very close family.

The mother of the respondent's children, (b) (6)

algso testified that she entered the United States 1988. She has

13(b) (6) 8 March 29, 2005
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never left. She stated if the respondent were to return to
Mexico, it would cause the three United States citizen children
moral and physical hardship and trouble at school. And, that he
is a good father. And, that he assists her in raising the three
children and, in particular, assists her with[{DIONE health
problem. She testified that she will stay in the United .State-s
and that she will get a job. And, that her family members in the
United States would not turn their back on her and the threé U.s.
citizen children.

OICHE . - reycholosist, also
testified in support of her written report. She indicated that
she spoke one time with , who was then nine-years-old,
in 2003. Has not epoken to her since. And, found at that time,
that DY = total problem score was in the borderline
clinical range for girls ages 6 to 11. And, her internalizing
score was in the clinical range above the 90th percentile. Her
anxious/depress syndrome score was in the borderline clinical
range. As was her anxiety problem scale in the borderline
clinical range. In her oral testimony, she indicated that this
is not clinically high, the current level. However, she
anticipates that if the young lady were to return to Mexico with
her father or be separated from her father, it might cause her
stress. And, then, when confronted with stress, there is a
potential that the conflict would escalate to an anxiety or

depressed level of a clinical significance. This might require

rY(b) (6) 9 March 29, 2005
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treatment and, or medication. And, if she fails to get it, she
stated it might result in one being withdrawn, staying at home,
lacking motivation or acting out in anger, irritability and, in
extreme cases, a suicide. She was asked what the likelihood was
of a suicide and she indicated that she could not state because
there are so many different factors that went into it. But, in
very general terms, the younger the child, the less likely. The
more into their adolescence, the more likely. The Court notes
that is nine-years-old. - She also indicated that if her
little brother was unable to get wedical treatment that she
perceived that he ought to have, that it might add another
conflict or a stress to the mix, further complicating her
peychological state.

She acknowledged the error in her report with regard to the
level of education that the respondent has.

The respondent has testified his three children are staying
in the United States. Matter of Ige reguires a written
declaration from both parents in such cases. However, the Court
has sworn testimony of the respondent and the sworn testimony of
the mother of the children that that was their intentionm.
Accordingly, their sworn testimony is the equivalent of a written
declaration. Accordingly, the court finds it is the parental
choice that the three children will stay in the United States.
That being the parent choice, the Court sees the hardship only as

a geparation from their father.

A (b) (6) | 10 March 29, 2005
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The young man, (b) (6) will continue to receive the medical
care he has in the United States. He is, apparently, getting

care now and he has no health insurance, so I assume that he will
continue to get it. It makes nc differance whether the
respondent is in Mexico or not in whether or not the young man
will get his medical care, because he is a U.8. citizen and he is
entitled to benefitgs thereunder. |

The rxespondent testified that his wife and children will be
on the streets if he wexre out. To the contrary, his wife
testified that she would get a job and that she has family
members in the United States who would not turn their back on
her. Moreover, the respondent alsoc has a U.S. citizen sibling in
the United States to asmist, if he sees fit;

The respondent stated that he might earn 400 pesos a week in
Mexico. That would be insufficient to support his family. He
stated he would not be able to send money to his children in the
United Statea, because he would be supporting his mother in
Mexico.

Accordingly, éa with regard to psychological hardship and
any medical hardship which might befall the young man, assuming
that it is a very sericus health iseue, which the Court finds on
thie record is insufficient of such, noting a short note on a
prescription pad (at page 15) from a doctor, without curriculum
vitae or testimony or more elaborate evidence therefrom, that is

on aihuterol, prednisone, amoxical, tylenol, something, something

(b) (6) _ | 11 Maxch 29, - 2005
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and neosporin someﬁhing, is insufficient to establish exceptional
and extremely unugual hardship. Noting that the child is
remaining in the United States. Thus, any psychological hardship
from the separation is that of the parents' choice. Accordingly,
the Court finds for all these reasons, independently and
cumulative, the respondent has not established his three U.S,
citizen children would suffer exceptional and extremely unusual

| hardship if he were to return to Mexico.

The respondent is eligible for voluntary departure, The
Court finde that he is statutorily eligible for such. There
being no adverse factors, in the Court's discretion, it will
grant such relief tc the respondent on the condition that he post
a $500 voluntary departure bond within five business days of
today's date. Or, on, or before, April 4, 2005.

Should the respondent fail to timely post bond, or depart
the United States after any extension granted to him by either
the Board of Immigration Appeal or the Department of Homeland

Security, there will be an alternate order of removal to Mexico.

QRDER :
IT I8 HEREBY ORDERED that the respondent's application for

cancellation of removal was denied.
IT I8 FURTHER ORDERED his application for voluntary

departure is granted until April 28, 200S5.

A(b)(6) : 12 March 29, 20085

8349



RodrigueP
Text Box
8349



L

Bond duve on April 4, 2005, with an alternative order of

removal to Mexico.

0) (6)

United Statea Immigration judge

(b) (6) 13 _ March 29, 2005
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I hereby cértify that the attached proceeding before

JUDGE (b) (6) in the matter of:
J(b) (6)

(b) (6)

is an accurate, verbatim trangeript of the cassette tape as

provided by the Executive Office for Immigration Review and that
this is the original transcript thereof for the file of the

Bxecutive Office for Immigration'aeview.

T/ ey’ ST

Terxri L. reghall, Transcriber

Free State Repoxting, Inc.
1324 Cape St. Claire Road
-‘Annapolis, Maryland 21401
{301) 261-1902

February 27, 2006

{(completion date)

By submission of this CERTIFICATE PAGE, the Contractor certifies
that a Sm}y BEC/T-147, 4-channel transcribexr or egquivalent, as
described in Section C, paragraph C.3.3.2 of the contract, was used
to transcribe the Record of Proceeding shown in the above
Paragraph. ,
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 8360; 7669; 7689; 7723;
IJ said that |l could not comply with BIA remand. ;Zg;; 7849; 8100; 8377;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

8361; 7670; 7690; 7724;
7745; 7850; 8101; 8378;
8403a

6/7/2010
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

8362; 7671; 7691, 7725;
7746; 7851; 8102; 8379;
8403b

6/7/2010
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Page 1 of 2

Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [(Q)J(&)) L BIA Decision from Sept. 2009
8363; 7692; 7726; 7747, 7852;

6/10/2010
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

8364, 7693; 7727, 7748, 7853,
8099; 8314; 8381, 8407

6/10/2010
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(b) (6)

Keller, Mary Beth (EOIR)

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, May 11, 2010 10:57 AM
To: Dean, Larry R. (EQIR)

Ce: Moutinho, Deborah (EOIR)
Subject: RE: cases that | mentioned

(b)(5) & Non Responsive

From: Dean, Larry R. (EOIR)

Sent: Tuesday, May 11, 2010 10:51 AM
To: Keller, Mary Beth (ECIR)

Cc: Moutinho, Deborah (EQIR)
Subject: RE: cases that I mentioned

(b)(5) & Non-Responsive

From: Keller, Mary Beth (EOIR)

Sent: Monday, May 10, 2010 12:33 PM
To: Dean, Larry R. (EQIR)

Cc: Moutinho, Deborah (EOIR)
Subject: FW: cases that I mentioned

Larry,

The cases in red below were not referred to OPR. Thus, | don't have resolutions on them. Nor do | have one on
Matter of (O referred by BIA on 11/17/2008.[(HYB) Not sure what you want to do with those, but
take a look and let me know.

Tx.

mtk

From: Dean, Laity R. {EQIR)

Sent: Monday, December 07, 2009 12:49 PM
To: Hatch, Paula {(EQIR)

Cc: Kelier, Mary Beth (EOIR)

Subject: cases that I mentioned

Matter of ({(K(S)] BIA, 9/28/09

BlA indicated that 1.J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

IJ indicated newly appointed BIA member is possibly changing the law and that is concerned about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.

Matter of (DN - BIA, 10/31/08 8377; 7669; 7689; 7723;
IJ said that |l could not comply with BIA remand. ;Zg;; 7849; 8100; 8360;

6/7/2010
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BIA indicated that noncompliance was not a possibility.

Disciplinary issues: Dereliction of duty; faiture to follow instruction.

Matter of DXG I 11/6/05

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter of (] (O)] §/21/09

IJ says that Jillis “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter of ((QXQ) BIA 11/7/08

IJ says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and "wouldn't tell the truth if it would gain him access to the Kingdom of Heaven . . .”

BIA remanded because language showed that IJ might be prejudiced toward respondent

Disciplinary issue: Injudicious conduct

Matter of DICTIEEE 5~ ©/258/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." "Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

Matter of (OS] BiA 4/23/09

BiA indicates that iJ's comments are “pejorative remarks directed at the respondent in an ad hominam
fashion by the Immigration Judge . . "

i) said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is “the poster child of [those]
who should not be allowed in our nation.” %said that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. “My job is not to make up for his
negligence and misconduct.”

Disciplinary issue: Injudicicus conduct by verbal attack on respondent.

Matter of (DYO) BIA 11/6/09

BiA indicates that 1J impermissibly applied a factor in the case that is not germane to}
tainted QHecision. Added factor was “fear of appeliate criticism.”

B8 jecision, which

IJ stated, in part, “. . . the current climate effecting lJs who are the subject and target of external criticism .
. . is such that | believe the current environment for Lis is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . ." [Then continues with a
discussion about ancther 1] and then “. . . the cumrent climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal} standard” and
“[In} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case."

8378; 7670; 7690; 7724;
7745; 7850; 8101; 8361,
8403a

6/7/2010
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Disciplinary issue: Dereliction of duty

metter of [HYCTITTIIEG & ». 6:0/0¢

BIA notes that IJ engaged in “terse exchange”™ with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handling case and injudicious conduct

The hardcopies are being FEDEXed today.

| am aiso enclosing two counseling statements issued earlier this year which refate to somewhat similar issues. It
probably best not to mention those in this action, but it may be heipful for you to note these, exceptin 538. Re
538 QIR acknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth’s
log also reflects some earlier, verbal counseling for similar matters.

LRD

8379; 7671; 7691, 7725;
7746; 7851; 8102; 8362;
8403b

6/7/2010
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [(Q)J(&)) L BIA Decision from Sept. 2009
8380; 7692; 7726; 7747, 7852;

6/10/2010
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

8381, 7693; 7727, 7748, 7853;
8099; 8314; 8364, 8407

6/10/2010
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Keller, Mary Beth (EOIR)

From: Dean, Larry R. (ECIR)

Sent:  Monday, December 07, 2009 12:49 PM
To: Hatch, Paula (EQIR)

Cc: Keller, Mary Beth (EQCIR)

Subject: cases that | mentioned

Matter of (X)) BlA, 9/28/09

BIA indicated that [J's inappropriate comments raised issue of whether case was decided on
considerations that were no part of the record.

b) (6

IJ indicated newly appointed BIA member is possibly changing the law and thatiillis concermed about
being reversed. Also considered that respondent may have future violations of immigration law as providing a
basis for denying discretionary relief.

Disciplinary issues: Dereliction of duty by deciding case on matters outside record.
matter of YN N ©'. 10/31/08

{J said thaw;culd not comply with BIA remand.

BlA indicated that noncomgpliance was not a possibility.

Disciplinary issues: Dereliction of duty; failure to follow instruction.

wmatter of ((Q)(&)] 11/6/08

Comments of | were unnecessarily caustic, sarcastic, or dismissive in tone. Created an appearance of
partiality and detracted from dignity of the proceedings.

Disciplinary issue: Injudicious conduct
Matter o X N ©/21/09

IJ says thatjill is “perplexed” by BIA's earlier decision, yet acknowledges ACIJ's counseling not to criticize
the BIA

Disciplinary issue: Failure to follow instruction of superior

Matter o (b) (6) BIA 11/7/08

|J says that the respondent is “an absolute liar,” “would say and do anything to continue illegal presence in
the United States,” and “wouldn’t tell the truth if it would gain him access to the Kingdom of Heaven . . .

BIA remanded because language showed that IJ might be prejudiced toward respondent
Disciplinary issue: Injudicious conduct

Matter of [(J(S)) BIA 9/28/09

Respondent has “feasted on the fruits of benevolence of this nation long enough . . ." “Would not know
truth if it reached up and bit him. . ."

Disciplinary issue: Injudicious conduct

8402; 8377, 7669;
7689; 7723; 7744;
7849; 8100; 8360;

12/30/2009
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Matter of (b) (6) | BIA 4/23/09

BIA indicates that |J’s comments are "pejorative remarks directed at the respondent in an ad hominem
fashion by the Immigration Judge . . .”

IJ said that “[the respondent] is nothing but a taker and his representation that he is [preparing to file back
taxes] . . . absolutely insults the intelligence of the court” and that the respondent is "the poster child of [those]
who should not be allowed in our nation.” @JQeaid that the respondent was comfortable with how things were, is
no longer comfortable, and wants me to make all of that better for him. "My job is not to make up for his
negligence and misconduct."

Disciplinary issue: Injudicious conduct by verbal attack on respondent.
Matter of ((J(©) BIA 11/6/09

BIA indicates that IJ impermissibly applied a factor in the case that is not germane to [ldecision, which
tainted ecision. Added factor was “fear of appellate criticism.”

1J stated, in part, “. . . the current climate effecting 1Js who are the subject and target of external criticism .
. . is such that | believe the current environment for IJs is such that in order to avoid undue criticism and potential
disciplinary action that close calls must be decided in favor of a given respondent . . .” [Then continues with a
discussion about another 1J] and then “. . . the current climate within the Department of Justice is such that . . .
IJs are hid to a level of scrutiny . . . that | no longer feel | can always adhere to {the required legal] standard” and
“fin} a close call, | would deny this case . . . [but based on the current environment] “and to avoid criticism, and |
will grant this case.”

Disciplinary issue: Dereliction of duty

Matter of [DTO NI &'~ 6/9/09

BIA notes that IJ engaged in “terse exchange” with attorney and does not give respondent an opportunity
to present asylum claim.

Discplinary issue: Dereliction in handiing case and injudicious conduct

The hardcopies are being FEDEXed today.

| am also enclosing two counseling statements issued earlier this year which relate to somewhat similar issues. It
probaply best not to mention those in this action, but it may be helpful for you to note these, exceptin 538. Re
538, jkacknowledges a prior counseling regarding commenting about the BIA, yet does so again. Mary Beth's
log also reflects some earlier, verbal counseling for similar matters.

LRD

8403, 8378-79;
7670-71; 7690-91,
7724-25; 7T745-46;
7850-51; 8101-02;
8361-62;

12/30/2009
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Keller, Mary Beth (EOIR)

From; Keller, Mary Beth (EOIR)

Sent:  Tuesday, June 08, 2010 2:08 PM
To: Dean, Larry R. {EQIR)

Ce: Moutinho, Deborah (ECIR)

Subject: FW.[(9J() items

b 2009 complaints, cleaning some up before | send to you in report form - | have discovered that
(courtroom observer) complaint and the@_respondent) complaint about Judge

address that piece; i don’t have a record of resclution though. The nature of the allegations are lack of fairness,
due process concerns, and poor treatment in the courtroom — CASE indicates that a bond appeal was dismissed
by the BIA on March 27, 2008, and the case appeal was dismissed by the BIA on May 7, 2008. | have not read
gither case to determine if the BIA addressed was raised with us.

(OXOYetirement may overtake this, but wanted to forward what | have to you. If you take a look at the cases and

determine the complaints were merits based or something else, let us know and we can close out that way.
Tx,.
mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, November 16, 2009 10:18 AM
To: Keller, Mary Beth (ECIR)

Subject: RE: items

A couple of these may have been handled by counseling statements.
With my visitors, | don't have a lot of time this week, but I'l try to work this in if possible. It's time.

LRD

From: Keller, Mary Beth (EOQIR})

Sent: Friday, November 13, 2009 10:24 AM
To: Dean, Larry R. (EDIR)

Cc: Moutinho, Deborah (EOQIR)

Subject: [HYEY items

Larry,
Per my recent review of all we have relating to Judge [DY@ON below are where I don’t think 1 have
updated info. If you would take a look at the current db (attached) items below, and let me know, I will

update and send to Brian as we all think about how to proceed:

Matter of [[J]@Y BIA Decision from Sept. 2009

Matter of [(Q)J(&)) L BIA Decision from Sept. 2009
8406; 7692; 7726; 7747, 7852;

6/10/2010
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Matter of [(S)J{(S)Jl BIA Decision from June 2009

Matter of] BIA Deci.sion from April 2009

Complaint fromfmm February 2009

Complaint fro (the respondent) relating to the proceeding immediately above
Matter of’ BIA Decision from November 2008.

Matter of , BIA Decision from November 2008 (recently discovered, not sent by BIA)
Matter o{DNEMM BIA Decision from October 2008.

Also, | was just advised of another case up at BIA (we don’t have a BIA decision yet ) but the 1J during

the hearing in recounting the bond history states: {{YYB) - hearing in April
2008) -

“The only prior proceeding here was a bond hearing/custody redetermination hearing in which the
respondent’s bond was lowered from $20,000 to $2,500 by one of the more popular bond Judges in the
co Judge YO <ic]. Folks just love@JQ)In any event, PIBlthe Judge and that’s
wh% decided.. Good for[QQ) Anyway, s@I@moved from the detained docket to the non-detained
docket.”

mtk

MaryBeth Keller

Assistant Chief Immigration Judge
EOQIR/QCI]

703/305-1247
mary.beth.keller@usdoj.gov

8407, 7693; 7727, 7748, 7853,
8099; 8314; 8364; 8381,

6/10/2010
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Mary.Beth.Keller@usdoj.gov

From: Dean, Larry R. (EQIR}

Sent: Thursday, March 06, 2008 4:17 FM
To: Keller, Mary Beth (EQIR)

Subject: RE (b) (6)

It's going to be [(HYB) but early May, to fit in with everything else@J@Jis doing. They have "new judges" coming in
during April, and | don't think we want them there during this refresher training. Rico and | will have the precise dates
worked out by the end of the week.

Thanks.
LRD

——Qriginal Message-----

from: Keller, Mary Beth (EQIR)

Sent: Thursday, March 06, 2008 1:07 PM
To: Dean, Larry R. (ECIR)

subject: RE[TYYE)

I'm going to tefl Ohlson it will be schedule for next month. Does that work? (b) (6) right? And we'll go from there.

Unless you want to tell me something else to put on the chart.
Thanks.

MaryBeth Keller

Assistant Chief Immigration Judge
Office of the Chief Immigration Judge, EOIR
703/305-1247

Mary.Beth.Keller@usdoj.gov

-—--Qriginal Message---—--

From: Dean, Larry R. (EOIR)

Sent: Thursday, March 06, 2008 1:52 PM
To: Keller, Mary Beth (EQIR)

Subject: RE: (b) (6)

It is not.

From: Keller, Mary Beth {EQIR)
Sent: Thursday, March 06, 2008 12:38 PM

To: Dean, Larry R. (EOIR)
Subject:w

Larry,

Is @R remedial training set up yet, and if so, when and with whom?
Tx.

mtk

MaryBeth Keller 8457
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EOIR FOIA Processing (EOIR)

From: Sukkar, Elisa (EQIR)

Sent: Wednesday, September 17, 2008 5:53 PM
To: Keller, Mary Beth (EOIR)

Cc: Pomeranz, Sharon (ECIR)

Subject: RE: Continued Cases

Dear Mary Beth:

Today, 1 reviewed the complaint on Judge[DYGIwho is also atYER The alien is detained at§EY and wants his
conviction vacated and the judge gave him one continuance but refuses to give him another one.

So we see the impact of this issue in a detained population, the alien in his compiaint to the Chief Judge says how he
wants his case transferred to the other judge because he has heard that those aliens get to have more time to have their
convictions vacated.

The detainees are now comparing notes on their IJ's! Elisa

-—--Original Message-—--

From: Keller, Mary Beth (EOIR}

Sent: Wednesday, September 17, 2008 2:24 PM
To: Keller, Mary Beth {EOIR); Sukkar, Elisa (EOIR)
Cc: Pomeranz, Sharon (EOIR)

Subject: RE: Continued Cases

Elisa,

(b) (5)

Your approach below sounds good. | think Judge [YB}heeds to know what the perception is regardless, and, I'm not
sure that 11 continuances, absent some serious justification in the vacation of a conviction context, makes sense even
under QIB"conservation of resources” argument.

| think the balance here is that you talk to Q@ about it.
Let me know if you think differently.
mtk

MaryBeth Keller

Assistant Chief Immigration Judge
OCI/EOIR
Mary.Beth.Keller@usdoj.gov
703.305.1247 8463
-—---Original Message-----
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--——-Original Message----

From: Sukkar, Elisa (EOIR)

Sent: Tuesday, September 16, 2008 9:38 PM
To: Keller, Mary Beth (EOIR)

Cc: Pomeranz, Sharon (EQCIR)

Subject: RE: Continued Cases

Dear Sharon and Mary Beth:

1 reviewed the timelines enclosed in the attachments and the number of Master calendars is excessive. One of the cases
is very familiar to one of the cases being handled by OPR but | would have to check the alien numbers[(YB) .

The one that concerns me the most is the last one, ARYB) it appears the person is detained since at least August
of 2007. That alien has had 11 Master Calendars and some continuances were granted so that he could vacate his
conviction.

1 spoke to I{QKEon September 5 since GGcalled in reference to@Y@Ecusal from the OPR matter. At that time, | did
indicate to [QIQthat the government is very concerned about continuances being granted for the purpose of the aliens
having their convictions vacated. QR indicated I did so because if QIQlgoes forward with the case, if the alien then
vacates his conviction, all that time and effort is lost. | could not address the matter involving calling on their behalf
since there is an inquiry pending with OPR.

What | may start doing as part of our compliance with the Nadarajah protocols is to ask WHY a continuance is being
granted and see what happens. Right now we grant the ls exceptions for 30 days. But if this data is correct this alien has
been detained for over a year. The Nadarajah protocol exceptions should not be used for the purposes of an alien
getting his conviction vacated. | can see 1 or even 2 reasonable continuances but not as many as we see here,

Thank you, Elisa

-—DOriginal Message—-—

From: Keller, Mary Beth (EOIR})

Sent: Monday, September 15, 2008 12:20 PM
To: Sukkar, Elisa {EOIR) 8464



RodrigueP
Text Box
8464



e o

Page 1
. [ 3 [ ]
L
LexisNexis
1 of 21 DOCUMENTS
BlA & AAU Non-Precedent Decisions
Copyright missing, Matthew Bender & Company, Inc., a member of the LexisNexis
Group.
= _m@A.
Matter of (Y (E) of > Ime
OYGHEEEE-Atants, GA 58, o B0
My, -
a2 ! am-—".—i:
Board of Immigration Appeals ~2e. D =R
BT 0 Aee”
= -* '-'-'-”c?
Decided: Feb. 26, 2009 e '
COUNSEL;

Counsel: ON BEHALF OF RESPONDENT: Thomas Fulghum, Esquire

ON BEHALF OF DHS: Nicole F. Kelly, Assistant Chief Counsel

OPINIONBY: Holmes, Pane! Member:

OPINION:

The respondent has appealed from the decision of the Immigration Judge dated March 28, 2008, finding the respondent
removable as charged and denying her application for cancellation of rernoval under section 240A(b)(1) of the

Immigration and Nationality Act, & U.5.C. § 1229%(b)(1). The appeal will be sustained, and the record will be remanded
to the Immigration Court.

We review the findings of fact, including any determination of credibility, made by the Immigration Judge under a
"clearly ervoneous™ standard. 8 C.E.R. § 1003.1{(d)3Xi). We review all other issues, including whether the parties bave
met the relevant buzrden of proof, and issues of discretion, under a de novo standard. 8 CF.R. § 1003.1{d)3)ji)-

The Immigration Judge in the instant case did not make a credibility determination. Counsel for the Department of
Homeland Security {DHS) indicated at proceedings below that the DHS did not contest the credibility of the respondent
(Tr. 2t 98), and we find thet both the respondent and ber uncle, [(YX(O) were credible witnesses. The
determinative issue presented on appesl is whether the evidence presented establishes that the respondent’s two United
States citizen children, and particularly her would suffer exceptional and extrernely unusual handship upon
the respondent’s removal from the United States, See Marter of Recinas, 23 1&N Dec. 467 (BIA 2002); Matter of
Andazola, 23 I&N Dec. 319 (BEA 2002), Matter of Monreol, 23 1&N Dec. 56 (BIA 2001).

We consider this to be a close case regarding whether a showing of the requisite degree of bardship bas been made. No
one factor is detexminative on this issue. However, when considered in the aggregate, as the law requires, the evidence
estzblishes that the respondent's son/[YEould suffer exceptional and extremely unususl bardship should the
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respondent be forcibly removed from the United States and returned to ber native Guatemala. In addition to the typical
economic, social, and emotional hardships the respondent’s son would encounter in adjustiog to life in Guatemals,
where the standard of living is less thap he enjoys here in the United States, he has special bealth care and educations]
needs,

In this regard, the record reflects thaf(DJ()was diagnosed with Attention Deficit Hyperactivity Disorder (ADHD)
while in pre-kindergarten. The treatment of this chronic conditign: involves an ongoing, multi-faceted spproach which
includes daily medication, participation in special education classes, development of an individual education plan for
[OXYGN and psychotherspy. T‘herespondentukesmohismedicﬂ appointments, makes sure be takes his
medication, and participates in the therapy he receives to address aggressive behavior. Additionally[()J(Qparticipates
in group counseling at his school to deal with issues relating to his not having a velationship with his father. As a result
of his ADHD/[JY}epeated kindergarten, has engaped in aggressive behavior which resulted in him being suspeaded
from school and from riding on the school bus, and had to be saved from drowning when he fell into & river after having
slipped out unnoticed from his grandmother's house while visiting Guatemala. .

We also find that the respondent has sufficiently established dnmvould not have meﬁng

or to any kind of specialized educational services if they should retum to her hometown of

Guatemala. A letter from the director of the 1ocal school 2N Il nticatrs tha tlasses generally heve 40 o1 more
students and that no specially trained tzachers are svailable, which is consistent with the testimony of the respondent
and her uncle regarding the limited education jved while in Guatemsta. Additionally, the respondent's mother
had no huck in finding appropriate medication fi hen his medication rap out during a 2-month visit. Although
[(OYGPmedication bas since changed, it appears unlikely that he would bave access to this medication if be relocates to
his mother’s hometown in Guatemalz since he now receives it through a special program of the pharmacentical
compeny.nl

The realistic employment opportunities for the respondent in Guaternala are extremely limited in view of her third grade
education, her residence in the United States since the age of 16 years, and her limited employment skills. This, of
course, would adversely affect the respondeat's ability to provide for her children economically and to take care of their
present and future health care needs. Although the respondent has relatives in Guatemala, they are unlikely to be of
much assistance to her. The respondent reported that her mother lives in a 2-bedroom house with her five small children
as well as two adult daughters and their four children. Only one of the adults has a job, and the respondent hes provided
them with financial assistance over the years. On the other hand, the respondent has several close relatives residing
legally in the Usited States, including hey father and uncle, who are close to the respondent and her children, as well a5
some siblings. Additionelly, she owns a home in this country, although she currently has little equity in it.

This is a close case, and no one factor presented is determinative. However, when all of the factors are considered
cumulatively, the totality of the evidence establishes that the respondent’s United States citizen sonm would suffer
exceptional and extremely unusual hardship if she is forced to depart the United Stetes and return to her native
Guatemala, Accordingly, the respondent has established her statotory eligibility for cancellation of rerpoval.
Additionally, we find that she merits such relief in the exercise of discretion.

ORDER: The appeal is sustained.

FURTHER ORDER: Pursuent to 8 C.F.R. § 1003.1(d}{6), the record is remanded to the Immigration Judge for the
purpose of allowipg the Department of Homeland Security the opportunily to complete or update identity, law
enforcement, or security investigations or examinations, and further proceedings, if necrssary, and for the entry of an
order as provided by B C.F.R. § 1003.47(h).

Return to Text

{n))Footnote 1. The respondent assenis on eppeal thet the Immigration Judge failed to adindicate this case in an
impartial mammer, In support of this argument, the respondent cites, inter afia, the Immigration Judge's submission into
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evideace, on the day of the hearing, of a general document about bealth care in Guatemala (Exh. 8), which jgigiben
relied wpon io conclude that the respondent's son would likely be able to obtain the necessary medication in Guatemnala.
Sec B C.F.R. § 1003.10(b) (stating that lnmmigration Judges “shall seek to resolve the questions before them in a timely
anxl impartial mannesr™). We agree with the respondent that under the facts presented in this case the Immigration Judge's
submnission and consideration of this document ax the hearing was ongoing raises questions of faimess, and we have not
relied upon this document, which contains only genetat, and ofien dated, information about Guatemala's health care
system, on appeal. We do not find it necessary to reach the respondent's remaining arguments about the Immigration
Jucige's conduct of these removal proceedings in view of our ultimate resolution of this case. #00002822#
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COUNSEL:

COUNSEL: ON BEHALF OF RESPONDENT: Joscph Reina, Esquire

ON BEHALF OF DHS: Mary F. Agnello
Assistant Chief Covasel

OPINIONBY: Opinion by: N/A

OPINIOHN:

The respondent appeals the Immigration Judge's March 7, 2005, decision denying the respondent's application for
cancellation of removal. The appeal will be snstained.

The mmigration Judge found that the respondent demonstrated ber contionous physical presence and good moral
charecter for the requisite periods ( 13, at 5 }. However, ber request for cancellation of removal was denied for lack of 2

showiag that her removal from the United States would result in the necessary degree of hardship to her qualifying
relatives (1.). at 5-9 ).

We adopt thc Immigration Judge's findings of fact ( 1.J. at 1-4 ). We agree with the respondest that the facts of this case
closely resemble those in Mowrer of Recinas, 23 1. & N. Dec. 467 (BIA 2002), in which we granted cancellation of
removal, and render it distinguishable from Matier of Andmole, 23 1. & N. Det. 319 (BLA 2002), and Matter of
Monreal, 23 1. & N, Dec. 56 (BLA 2001). The respondent is a single mother of two United States citizen children,
curreotly ages 6 and 9. The children are older, accustomed 1o life in the United States, and know no other way of life.
The cldest daughter has been diagnosed with Attention Deficit Hyperactivity Disorder (ADHD), requiring twice daily
medication with Ritalin and ongoing psychiatric evaluation. In addition, she participates in a program at ber school for
children disgnosed with attention deficit disorder. The children are wholly dependeat on the lead respondent for
support. The respondent does not receive any child support from the father of her children, and at the time of the
hearing, be was in prison. Furthermore, the respondent testified that he had meatally, emotionaily and physically sbused
her, even hitting her in front of ber eldest daughter, The respondent is the beneficiary of an epproved visa petition filed
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in 1993 by her fatber, but a visa number will not be available for many years. The respondent has negligible assets to
ease ber transition to Mexico. She has sore family ties in Mexico; however, she has pot scen them in over 17 years.
Thus, she does pot have a family network to return to in Mexico ibat coukd help support her and her children. All of
these factors render this case very similar to that in Matter of Recinas. For these reasons and as set forth in more detail
in the respondent's brief, we are unable to meaningfully distinguish this case from Matter of Recinas. Thus, upon
considering the factors cuslatively, we find that the respondent has demonstreted that her removal would result in
exceptionsl and extremely unusual hardship 1o ber qualifying family members. Sez Marter of Recinas, supra, at 469-71

Accordingly, and consistent with the recently-published interima rule relating to background and security investigations
of aliens who have establisbed eligibility for relicf 10 the course of their proceedings before this Board or Immigration
Judges, the record is remanded for fimther procecdings. See 70 Fed. Reg. 4743 (Jan. 31, 2005) (effective April 1, 2005).

ORDER: The appeal is sustained.
FURTHER ORDER: The respondent's cligibility for canccllation of removal is established.

FURTHER ORDER: Pursuant to 8 C.F.R. § 1003.1{d)6), the record is remanded to the Immigration Judge for the
purpose of allowing the Department of Homelend Security the opportuaity to complete or update identity, law
enforcement, or security investigations or examinations, and for further proceedings, if necessary, and for the eatry of
an order as provided by 8 CF.F_ § 1003.47(h). See Backgrouad and Security Investigations in Proceedings Before
Immigration Judges and the Board of Immigration Appeals, 70 Fed. Reg. 4743, 4752-54 (Jan. 31, 2005) .

Board Member Gerald S. Hurwizz respectfully dissents without scparate opinion. #00002185#

8697



RodrigueP
Text Box
8697



L o

Puge 1

@ LexisNexis:
11 of 21 DOCUMENTS

IMMIGRATION NON-PRECEDENT DECISIONS
Copyright 2006 by Maithew Bender & Company, Inc.

Matter of DR
(DX - 5ar: Francisco
Board of Immigration Appeals

SEP 09 2005

HOLDING

The Board sustained appeal from decision of imeigation judge (1"} that respondent was not entitled (o
cancellation of removal upon finding that respondent’s removal 1o Guatemala would cause exceptional and extremely
unusual Bardship to ker 5 minor children because of the need for her to raise the children alone and support them
financially, combined with the Jeamning disabilities of the second oldest child and her need for therapy.

SUMMARY OF ISSUES

CANCELLATION OF REMOVAL; HARDSHIP: Respondent will be found eligible for cancellation of removal
because of exceptional and extremely unusual hardship to her § minor children where respondent, if removed to her
native Guatemala, would be required to care for the children by herself and provide for them financially, and
regpondent’s second oldest child suffers from leaming disabilitics for which she receives therapy here in the U.S.

FACTS

Respondent was charged with being present without being admitted or paroled and applied for cancellation of
removal based upon claim that removal to her pative Guatemnaia would cause exceptional and extremely unusual
hardship § minor U.S. citizen children. If removed, respondent would be required to pravide care for ber children by
herself and provide for them fivancially. Additionally, respondent's second oldest child saffers from multiple learning
disabilities for which she receives therapy bere in the U.S. The 13 denied respondent's application for cancetiation of
removal. Respondent appealed.

CROSS-REFERENCES

Immigration Law arxl Procedure chap. 64.
COUNSEL: COUNSEL: ON BEHALF OF RESPONDENT; Pro scnl
Footnotes—

Mr. (b) (6) filed a Notice of Eatry of Appesrance as Attorney (Form EQIR-27) on behaif of the
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respondent on March 15, 2004, l\lr.mhubmmpmdedﬁompmﬁcebefmﬂwﬁoard,thc Imaigration Judges
and the Department of Homeland Security (formerly the Immigration and Naturalization Service) As this attoroey is not

Page 2

permitted to practice law before the Board at this time, this order is being sent directly to the respondent, and 2 copy is

being sent to Mr. [((YN(QPieese see the attached copy of Ge order suspending Mr. practice.
EndFootnotes-

Before: N/A

OPINIONBY: Opinion by N/A

OPINION: The respondent appeals the Immigration Judpe's March 8, 2004, decision denying her application for
cancellation of removal under section 240A(b) of the komigration and Nationality Act, 3 U.S.C. § 12250(b). We will
sustain the appeal. We find that the respondent has established eligibility for cancellation of removal under section
240A(b) of the Act.

The respondent is a pative and citizen of Guatemala who has lived in the United States since 1989. She is the
mother of five United States citizen children, aged 13, 12, 11, 9 and 8 at the time of the hearing before the Inmigration
Judge. The respondent has an additional child who is ot a United States citizen. The respondent is separated from the
father of ber children.

Tn Matter of Monreal, 23 1. & N. Dec. 56 (B1A 200)), we held that to establish exceptional and extremely unusuat
bardship under section 240A(b), an alica must demonstrate that his or her spouse, parent or child would soffer bardship
that is substantially beyond that which would ordinarily be expected to result from the person’s departare. We
specifically stated, however, that the alien need not show that such hardship would be: “unconscionsble.” We also noted
that, in deciding a cancellation of removal claim, consideration should be given to the: age, health, and circumstances of
the qualifying family members, including how a lower standard of living or adverse conditions in the country of origin
might affect those relatives. 1d. at 63. We revisited the hardship issue in Matter of Andazola, 23 1. & N. Dec. 319 (BiA
2002). In that case, we found that the exceptioual and extremely unusual hardship standard wes not met in the case of a
single Mexican mother of two U.S. citizen children, ages 11 and 6. Finally, in Matter of Recinas, supra, we granted
cancellation of removal 1o a single woman who was the mother of six children, including four U.S. citizen children ages
12, 11, 8 and 5. In distinguishing this case from Matter of Andazola, and Matier of Monreal, supra, we acted that while
the exceptional and extremely unusual hardship standard constitutes a high threshold thet is in keeping with Congress’
intent to substantially narrow the classes of sliens who could qualify for relief, the standard is not so restrictive that only
a handful of applicants, such as those who have & qualifying relative with a serious medical condition, will qualify for
relief. Matter of Recinas, suprs, at 470,

We find that the facts of this case bring it under the ambit of Matter of Recinas, supra, and therefore that the
respondent merits cancellation of removal, We concur in the respondent’s appellate contention that the Immigration
Judge exred in denying her applicetion for cancellation of removal under section 24DA(b) of the Act based upon the
determination that the respondent feiled to establish that her rensoval from the United States will result in exceptional
and extremely unusual bardship to her United States citizen children (LJ. at 13-16; 20). In perticular, while a review of
the transcript provides some support for the Inmigration Judge's determination that the respondeat’s testimony
regarding the particulars of her relationship with the children's father and his immigration status in the United States
was vague, we find that the Immigration Judge's decision presupposes a separation of the children from the respondem
or possibly from their father (1.J. ot 5). Moreover, meaningful hardship to her children would arise were the respondent
expected to live in Guatemala without the benefit of any family while she attempts to raise her five children while
working a full-time job.
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Most significantly, however, we find that the evidence of record regarding the respondenr’s second-oldest United
States citizen child[{)M(S) tips the scales in favor of finding that the respondent has met the "exceptions] and extremely
unusual hardship" standerd. The record shows thaf(§ (D Yutfers from significant multiple learning disabilities which
bave resulted in her functioning in school at 8 much lower level than is normat for a child ber age. The record contains
evidence from & school psychologist to the effect thal{YR(DYwas diagnosed as being leaning disabled in various
categories, and the child receives special therapy in school to address the problem (LJ. at 12). We find thet removing
[(OY@) from her ongoing therapy would be a significant hardship on the child.

Looking st the record as a whole, includin{(9X(9 Ml disability and the tremendaus burden oo the respondent of
raising five children oz her own, we conclude that the respondent bas established that her removal would result in
exceptional and extremely unusual hardship to a qualifying relative. Matter of Retinas, supra, We will therefore sustain
her appeal and remand this matter to the Immigration Judge.

ORDER: The respondent's appeal is sustained.

FURTHER ORDER: Purguant to 8C.F.R.§ 1003.1(dX6), the record is remanded to the Immigration Judge for the
purpose of allowing the Department of Homeland Security the opportunity to corplete or update identity, law
enforcement, or security investigations or examinations, and further proceedings, if necessary, and for the entry of zn
order as provided by 8 C.F.R. § }003.47{h). S¢e Background and Scourity Iavestigations in Proceedings Before
Immigsation Judges and the Board of Immigration Appeals, 70 Fed. Reg. 4743, 4752-54 (Jan. 31, 2005).

DISSENTBY: DISSENTING OPINION: Patricia A. Cole, Board Member:

DISSENT: | respectfully dissent. The Immigration Judge appropriately assessed the respondint's relevant factors to
find that the respondent has not established exceptional and extremely unusval hardship to her United Stetes citizen
children. I would dismiss the respondent's appeal.

The majority reverses the Immigration Judge and erroneousty concludes that the respondeat bas established
eligibility for canceliation of removal. 1 do bot agree.

I do not find clear error with the Immigration Judge's findings of fact. The respondent has not shown that her
second-oldest daughter would face inadequate schooling in Guatemala, not that there are no special education schools in
Guatemala. In addition, a difference in ecopomic conditions and educational opportunities is sot sufficient to sustaino the
respondent's burden of proof. Sce Matter of Andazola, 23 1. & N. Dec. 319 (BIA 2002); Matter of Monreal, 31 & N.
Dec. 56 (BLA 2001). The respondent is young and in good health and bas not presented any evidence that she would be
unable 1o work or support her children if she is returned to Guatemala. Furthermore, the difficulty of readjusting to life
in Guatemala is the type of hardship experienced by most aliens and their children who have spent time 2broad.

1 also disagree with the majority’s reliance on Matter of Retinas, 23 L & N. Dec. 467 (BIA 2002) and find that the
case is distinguishable since the respondent presented no evidence to ¢stablish thet her separation from family members
in the United States would cause ber financial and familial burden. In fact, the record establishes that the respondent
maintains several family ties in Guatemala, such as another child, a sister, and a father (LI, Dec. at 2¢). Moreover, the
respondent bas failed to establish that the father of her children will not continue o provide financial support for the
children as he has done since their births (1. Dec. at 20). In addition, [ note that the respondent's children are bilinguat
and that the record indicates that the children's father has at least some type of legal status in the United States and has
expressed some intention of taking care of his children in this country. Ferthermore, this Board stated that Retines was
"on the cuter limit of the narrow spectrum of cages™ in which the exceptional and extremely unusual hardship standard
would be met. Matter of Recinas, supra at 470. We also noted thai Monreal and Andazola remained our seminal
interpretations of the meaning of exceptional and extremely unusual hardship standard and that the cumulative factors in
Recinas were unvsual and not typical. Matter of Recinas, supya.
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Accordingly, 1 would dismiss the appeal and affirm the Immigration Judge's finding that the respondeat’s removal
to Guatemala would not result in exceptional and extremely unusual bardship.
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COUNSEL: ON BEHALF OF RESPONDENT: Pro se n1(n1)Footnote 1. We note that squire has
been suspended from practice before the Board. As this attorney is not permitted to practice law Board at this
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attached copy of the order suspending

ON BEHALF OF Dﬂs:mmmt District Counsc)

QPINIONBY: FILPPU, Board member:

OPINION:

The Department of Homeland Security ("DHS™) appesls the Immigration Judge's January 31, 2003, order granting the
respondent’s application for cancellation of removal. The appea} will be dismissed. The request for oral argument is
denied. 8 CF.R. § 1003.1{eX7).

The respondent, a 32-year-old native and citizen of Mexico, entered the United States in 1968, When plzced in removel
proceedings in 1998, the respondent conceded that he was removable as charged, and he applied for cancellation of
removal mnder section 240A(b) of the lmmigration and Nationelity Act, 8 U.5.C. § 1229b{b). There is no dispute that
the respondent bas the 10 years of continuous physical presence in the United States and the good moral characier
required for cancellation of removal. The only issue on appeal is the mmigration Judge's finding that the respondent's
removal from the United States would result jn exceptional and extremely unusual bardship to the respondeat's
qualifying relative, his United Stetes citizen son. See section 240A(b)(1XD) of the Act.

The respondent and his former wife have one child, a son, bom ia the United States on April 4, 1996. Since the
respondent and his wife divorced in September 1997, the respondent has been the primary caretaker for his son. The
child's muther "has visitation with the child every otber weckend; otherwise, the child is in the physical custedy of the
respondent” { LJ. at 4 ), The respondent and his former wift share Jegal cusiody of the child. Because of the legal
custody arrangement, the respondent cannot take his child with him to Mexico (13, at 11).

8702



RodrigueP
Text Box
8702



Stip Opinion

Page 2

The DHS argues on appeal that this case presents a "common fact pattern” (divorced parents) and "ordinary hardships”
(a child’s geopraphic separation from one of the divorced parents), apd it therefore does not involve hardship that is ”
‘substantially’ beyond the ordinary hardship that would be expected when a close family member leaves this country.”
Matter of Monreal, 23 1. & N. Dec. 56, 62 (BIA 2001), see also Matter of Recinas, 23 1. & N. Dec. 467, 468 (BIA
2002); Maiter of Andazola, 23 1. & N, Dex. 319 (BIA 2002). As the Immigration Judge found, however, there are
important asperts of this case that elevate this chidd's separation hardships substentialiy beyond those normslly found in
cases involving the separation of a child from a parent. As we have emphasized, "(Each case must be assessed and
decided on its own facts." Marter of Monreal, supra, st 63 .

The Immigration Judge identificd several umisual and compelling aspects of the hardship to the respondent's child that
place this case ontside the realm of the "ordinary” case involving separation of parent and child. Most importantly. as
the Immigration Judge emphasized, the respondent has been the child’s primary caretaker since the 1997 divorce (1J. at
11). As the Immigration Judge explained,

[O)rdinarily, when a person is removed from the United States, he or she is able to take their (sic] children with them.
Ondinarily, this results in reuniting with family in Mexico, as it did in both Monreal and Andazola. And ordinarily, it
does not result in a sepayation from the primary care-giver from a very young child.

(LY. at 13 ). See Matter of Ige, 20 1. & N. Dec. 880, 886 (BLA 1994) (discussing parental choice in the context of a
hardship determination for suspension of deportation). In this case, the respondent has no choite in the matter, He is
unable 1o take his son with him to Mexico because the child's mother bas shared lzgal custody and the right, through a
court order, to remain involved in the child's Jife ( 1J. at 11 ). Remwoval of the respondent will scparate the child from his
father, his primary caretaker ( LT at 11).

As the Immigration Judge observed, the single most important bardship factor in suspension of deportation or
cancellation of removal cases may be the separetion of the alien from family membets living in the United States. See,
e.g.. Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983) . For that reason, considerable, if not predominant,
weight shonld be accorded the hardship resulting from family separation. Saicido-Salcido v. INS, 138 F.3d 1292, 1293
{9th Cir. 1998) .

In this case, the respondent bas been the child's primary caretaker since the child was 11/2 yeers old (1. at 5 and 11).
The Immigration Judge found that the respondent and his child have an unusually close relationship ( ). at [2). The
respondent's mother testified that the respondent was an "unusually good snd responsible father who focuses entirely on
his child" ( 1.J. at 6 ). When a case involves separsting a very young child from a father who has been actively involved
in the child's life as the primary caretaker, the hardship 10 the child is sbove and beyond that involved in a case
nvolving, for example, the refocation of a parent with visitation rights or who is otherwisc less than fully engaged in the
child's day-to-day care, In this regard, the DHS has not demonstrated that the Immigration Judge erred in assessing the
separatioa hardship in this case.

The Immigration Judge also found that remova) of the respondent may affect the relationship his child now bas with his
paternal grandparents, one of whom is a United States citizen and the other a lswful permanent resident, who share a
home with the respondeot apd their grandehild ( 1.J. at 12 ), While hardship to the respondent’s parents is not included in
the assessment of hardship to the child, the Immigration Judge appropriately considercd that tbe respondeat’s removal
will disrupt a stable family situation and that the child may also lose the daily care and support he pow receives from his
grandparents { 1.J. at 7 and 12).

The Immigration Judge also found that the respondeat wouid be unable to provide the same level of financial support
from Mexico and, 2s 3 result, his rernoval will result in some loss of finencial support for his son { 1.1, at 12 ). Althcugh
the Joss of financial support alone does not cstablish exceptional and extrermely unusual hardship, the Immigration
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Judge did not err in findiog that the combination of hardship factors in this case met that standard. See Master of
Reeinas, supra, at 472 (stating that hardship factors must be assessed "in their totality™).

The DHS contends that the Immigration Judge misapplied the legel standard for exceptional and extremely umusual
bardship established in cur precedent decisions construing that term. See Monter of Recinas, supra ; Matter of Andazola,
supra ; Matter of Monreal, supra. These cascs, however, addressed sitnations in which the children in question would
accompany the parent being removed. Moreover, they did not involve the separation of a minor child from a parent who
had been the child’s primary caregiver. In Marter of Andazols, supra , the United States citizen children's father, an alicn
with temporary resident status, apparently "live{d] with" the respondent, the children's mother, but there is no indication
that he was a significant presence in the children's lives. Jd. at 324 . Therefore, family scparation was not a significant
factor in assessment of hardship in Andazoia.

The Immigration Judge's decision in this case is thorough and well reasoned and applies the correct legal standard to
undisputed findings of fact. The DHS has not demonstrated that the Immigration Judge erred in finding that the
cumnutative hardships to the citizen child from the loss of his father's companionship and guiding influence, the
disruption of the stable extended family bousehold, and the reduction in the Jevel of financisl support, meet the
exceptiona) and extremely unusual hardship standard, We will therefore dismiss the appeal.

ORDER: The appeal is dismissed.

1 capmot agree that & 7-year-old United States citizen child without any health problems will experience cxceptional and
extremely unusuaj hardship by dint of heving to remain in the United States in the care of his mother (who bas shared
legal custody), largely because of the separation created by the primary caregiver father's removal to Mexico. It may be
that separation, due to an alien respondent’s removel, of a qualifying relative child from the child's priraary parental
caregiver is sufficiently infrequent that it satisfies the “extremely unnsual” prong of the statwtory standard; but in no way
do the facts of this case meet the requirement that the degree of hardship tust be "exceptional.” See Matter of Monreal,
23 1. & N. Dec. 56 (BLA 2001).

The threc(QRQircuit cases cited by the majority vnder the former suspension of deportation regime do indeed stand
for the proposition that that circuit, in which this case arises, views separation of the alien from other farnily members as
the single most important hardship factor. We are obligated to apply the appropriate circuit law. However, itis ielling
that in none of the cited cases does the court hold that separation suffices to establish'even the lesser standard then in

force of "extreme bandship.” Much less does the separation factor alone meet the “exceptional” threshold in current law.
nl

While theve is no doubt that removal of the respondent will cause substantial cootionel hardship fo his child io light of
their close relationship and his role for the past five or six years as primary caregiver, such hardship simply does not rise
to the requisite “exceptional” level considering that the child - unlike most qualifying reletive children whose hardship
we consider - will not be parted from his other relatives, friends and schoolmates and will continue to have the
enormons begefit of living in the United States with all the advanteges that that carries in terms of quality of education,
access to medical services, safety, opportunity, and freedom. Moreover, the child will not be without parental care.
Although the mother has not been the primary caregiver, and currently enjoys only hiweekly weekend visitation rights,
there is 00 allegetion that the child does oot love his mother, or that such love is not reciprocated, or that the mother will
be unable to assume the role of primary caregiver once the respondeat is removed. In addition, removal wilt pot sever
the respondent from contact with his child. The mail and telephone may almost certainly be emplayed (and more
speculatively contact through computers), and it is possible the mother will aflow the child to go or will take the child
on trips 10 visit the respondent in Mexico.

The other hardship factors invoked by the majority - potentiaf loss of some finzncial support from the respondent and
some measure of daily care from the child’s prandparents with whom {with his father) the child now Kves - are not in
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themsetves either unusuel or of great weight. Considering the totality of circumstances, the hardship here, while
significant, does oot merit a grant of relief. I would sustain the appeal I therefore respectfully dissent.

Retumn to Text

(n2)Footnate 1. Moreover, the (OXC) ircuit's decisions focus on hardship to the alien parent (which was a proper area
of consideration under the former relief of suspension of deportation but is pot today under cancellation of removal), not
so mrch on hardship to the child. #00002020#
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HOLDING

The BLA dismissed the INS' appeal of the grant of eanceflation of removal to respondent. While asserting that this
case presented a close cali, the BIA noted the factors in Favor of a grant of the application, including the fact that
respondent's wife would Jose her status as a lawfal permanent resident if she accompanied respondent to Mexico; the
education of his 3 U.S. citizen children, ages 15 (twins) and 11, none of whom conld read or write in Spanish; close ties
with extended family living in the U.S.; and the loss of medical insurance. Considered cumulatively, the BIA found that
these factors comprised the exceptional and extremely urmsus} bardship needed to justify a grant of cancellation of
removal.

SUMMARY OF ISSUES

HARDSHIP: The BLA upheld an I’s grant of a cancellation of removal application, finding that respondent and his
family would suffer exceptipnal and extremely unusnal hadship if he were deported. Factors in favor of the application
included respondent's wife's loss of her status a3 a lawful permanent resident; the education of his 3 U.S, citizen
children, ages 15 (twins) and 11, none of whom could read or write in Spanish; close ties with extended family liviag in
the U.S.; and the loss of medical insurznce.

FACTS

Respondent, a pative and citizen of Mexico, entered the U.S, in 1985 without inspection. His wife is a lawfal
permanent resident and they bave 3 U.S. citizen children, In November, 1999, his application for cancellation of
removal was granted by an I1. The INS appealed, asserting that respondent had not established that his removal would
result in exceptional and extremely unusual hardship to his spouse or children.

CROSS-REFERENCES

[mmigration Law and Procedure chaps. 1, 42, 64, 74.

COUNSEL: ON BEHALF OF RESPONDENT({(OX®) Bsquire
ON BEHALF OF SERVICE: [N ()
Counse}

Assistant District
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Before: N/A
OPINIONBY: Opinion by: N/A

OPINION: The respondent is a native md citizen of Mexico wha entered the United States in 1985, without inspection.
By decision dated November 10, 1999, the Immigration Judge granted his application for cancellation of removal. The
[munigration and Naturalization Service sppealed arguing that the Inymigration Judge erred in granting relief because the
respondent bad not established that his removal would result in exceptional and extremely wususl hardship to his
lawfill permapent resident spouse or his three United States citizen children. The appeal will be dismissed.

1. Peetual Background

The respondent is a 37-year-old native and citizen of Mexico who entered the United States without inspection on
Janunacy 1, 1985 (Tr. a1 8, 10; Exh. 1). While in Mexico he completed a program which qualified him to work as an
sgricultural technician (Tr. at 15). He testified that after his graduation he was unable to find work because of
government corruption (Tr. at 11). Upon entering the United States, be established a home in{{QJ ()]

(b) (6) YWXISEAN

The respondent is maried and he and his wife are the parents of their three United States citizen chikiren. Since
coming to the United States, the respondent bas worked steadily (Tr. at 15). He supplics the sole regular income to
suppont bis family (TT. at 18). He testified that the oaly time bis family received public assistance was around 1993
whea they received food stamps for several months (Tr. at 14), The respondent had medical inswrapce for his family,
but Lcst the coverage when his former emplayer went ont of busipess (Tr. at 15).

The respondent's wife k@!@_m at 15). He testified that they have betn together for 12 years
(Tr. at 17). His wife is a lawful permoancat resident snd she plans on oaturalizing when eligible (Tr. at 16-17, 30). The

respondent testifizd that his wife and children would move to Mexico with him if he is removed from the United States
(Tr. at 17). Specifically, he testified that his family depends on him snd that they could pot survive hese without him
(Tr. at 17). The respondent’s wife testified that she knew if she returned to Mexico with her bushand she would [ose her
{awful permanem resident status in this country, and that such a move would derail her curreat plan of natusalizing (Ir.
at 33-34),

The respondent testified that his family would suffer in Mexico becanse his wife would most likely be unable to
find occasional jobs in Mexico at a decent wage o help provide mopey for the family (Tr. at §9). The respondent's wife
echoed this seatiment when she testified that it would be very difficult for her family if she and the children moved to
Mexico with the respondent {Tr. at 31). Specifically, she testified that it would be difficult for them to obtain clothing,
food and health insurance (Tr. at 31). She pointed out that she is occasionally able to work in the United States to belp
provide money for the family, and that she has never worked in Mexico (Tr. at 32).

At the time of the Immigration Judge's decision, the respondent's twin sons, (b) (6) !
and in 7<th> grade, and his deughter, was 8 years old (Tr. at 15-16, 18; Exb. 2)QR and((e) J (S Jpre now 15
years old, and(DYGHEs nearly 11. The respondent testified that he and his wife are imvolved in the educahion of their
childsen and that they regularly meet with their teachers (TT. at 18). The respondent testificd that his children have lived
their entire lives in the United States and that all of their friends and everything they know are here in this country (Tr.
at 18-19). He testificd that his children primarily speak English and do not read or write Spanish correctly, and that it
would be extremely disraptive to their education if they had to move to Mexice and begin their education in Spanish
{Tr. nt 20).

‘The respondent testified that his children would not bave bealth insurance, either private or government-provided,
if they retinm with him to Mexico (Tr. at 20). Both the respondent and his wife have large families in the United States

8707



RodrigueP
Text Box
8707



Page 3

that his children visit on 8 weekly basis (Tr. at 27). The respondent's parents live in Mexico and be has four siblings
living in the United States, one of whom is a lawful permanent resident and a second vhose status as & lawiul
permanent resident is pending (Tr. at 20, 28), His wife's father and ten of ber siblings ere lawful permanent residents
and apother sibling is a United States citizen (Tr. at 27).

I1. Eligibility for Canccllation of Removal

This case requires us to apply the "exceptional and extremely wmusual hardship™ standard that Congress cresied as
part of the Illega) Inmigration Reform and Immigrant Responsibility Act of 1996, enacted as Division C of Pub. L. No.
104-208, 110 Stat 3009, codified af section 240A(bX1) of the Immigration and Nationality Act, 8 U.5.C. § 1229b(bX1)
(2001). That provision allows cancellntion of removal for an alien who bas been physically present in the United States
foratlcastl(lym.hasb«:enapqsmwfgﬂodmon!chamcier,hasmtbeencomichdofspeﬂiﬁccﬁmimloﬂ'emu,
and who establishes that rernoval would result in “exceptional and extremely vnusual” hardship to the alien’s spouse,
parent, or child, who is a United States citizen or alien admitted for permanent residence. The only issue in this case is
whether the respondent has established the requisite level of hardship.

The elcments required. to establish exceptional and extremely unusua) hardship are dependent upon the facts and
circurnstances peculiar to each case. Motter of Chumpitazi, 16 1. & N. Dex. 629, 635 (BLA 1978) (discussing the
"extreme hardship” standard used in spspension of deportation cases). In Matter of Monreal, 23 1. & N. Dex. 56 (B1A
2001), we held that in order to establish "exceptional and extremely unusual hardship,” an spplicant for cancellation of
removal must demonstrate that his or her spouse, parent, or child would suffer hardship that is substantiaily beyond that
which would ordinarily be expected 0 result from the atien’s deportation, and beyond that which has historically been
required for saspension of deportation. We specifically stated, however, that the alica need not show that such hardship
would be "unconscionable.” In Matrer of Monreal, the respondent was the father of three citizen children, the oldest two
12 and 8 years of age. The respondant there had been workiog for 1D years for his uncle's business, but acknowliedged
that he had a brother liviag in Mexica who also worked for the uncle's business. Our decision emphasized that the
respoodent was in good health, able to work, and would in fect be rennited with family members in Mexico. Most
significantly, we noted that the respondent’s wife, the mother of the three children, bad already returned to Mexico, and
the respondent would be joining her there if removed. Matter of Monreal, supra, at 64.

In Master of Andazola, 23 1. & N. Dec. 319 (BIA 2002), we considered an application for cancellation of removal
of & 30-yrar-old Mexican national, the mother of two United States citizen chikiren, 11 and 6 years of age. While the
respondent argued that she would face discrimination as a single mother, and pointed to the poor education system and
economic conditions, we found that we could not meaningfully distinguish the case from Matter of Monreal, supra. Our
decision cmphasized that the respondent was young and able to work, and had some financial assets that would aid her
in establishing a new life in Mexico, Most significantly, we poted that the father of the children lived with the family
and it was certainly possible that he could provide them some support in Mexico, if necessary. Matrer of Andazola,
supra, at 324,

In Matter of Andezola, supra, the: respendent had no family in Mexico to help ber make her adjustment. However,
with the exception of her mother, who apparently had temporary resident status under the special agricultral worker
program, her siblings were undocumented. We specifically stated that, in assessing bardship, we should not consider the
fact thet the respondent’s extended family is here illegatly, as a factor that weighs in her favor. Marter of Andezola,
supra, at 323, ARer reviewing the case, we concuded that the hardships the respondent had outlined were not
substantially different from those that would normally be expected upon removal 10 a Jess developed covntry.

In & recent Board decision, Mauter of Recinas, 23 L & N. Dec. 467 (BIA 2002), we again considered an spplication
for cancellation of removel. The lead respondent was a divoresd mother with Ymited financial resources, who provided
the sole support for ber six children. She had no immediate family remaining in Mexico as ber parents were lawiul
permanent residents and ber five siblings were United States citizens. The Board found that the United States citizen
children, who were 12, 11, 8, and 5 years old, two of whom experienced difficulty speaking Spanish and did not read or
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write in that ispguage, would experience "exceptional and extremely unusust™ hardship upon the lead respondent's
removal from this country. Signiﬂmtfactnmwenﬂedinﬂmdacisionwmﬂmchﬁidmfsdmdememthz
mspnndmtasthcinolemoenfsuppoﬂ,tbdrmfamﬂimilywiththaSpanishlangunge,theabsemsofanyimmadiacte
famnily in Mexico, and the family support structure in place in the United States as well as the lack of the support from
the children's father.

The present case presents a very close call. Undoubtedly, the respoodent and his family would face substantial
hardship if removed. However, because of the high standznd for cancetlation of removal, discussed in Maner of
Monreal, Matter of Andazola ent Marter of Recinas, this is not a case which presents an overwhelming set of facts
dictating a grant of cancellation of removal. In the end, however, given the particular facts presented by the respondent
and his family, we cannot conclude that the Immigration Judge's decision granting cancellation was erroneous.

Intbeprmtuse.nsinﬂan'erofﬂadnm,apm,thamdmt‘sent&timmedimfmnilymit,mdmuchoftbe
extended families of both the respondent and his wife, are in the United States, most of whom are in legal status.
Morcaver, the respondent’s wift is a lawful pennanent resident and well on her way toward becoming a citizen of the
United States. If the respondent is ordered removed, his wife and their three United States citizen children would all
accompany him to Mexico. This would have the dramatic effect of not only ending her Iawful permanent resident status,
but also derailing her chance to vaturalize. However, according 1o the testimony of the respondent and his wife, this
result is inevitable as the respondent's wife could not afford te maintain a bouschold in the United States for berself and
the children without the nspondmfsmppwtmemspmdem'swifewmﬂdabosuﬁuhudshipbmshewould
leave 2 large wd closc-knit family behind i the United States if she returns 10 Mexico.

Yn addition to the hardship the respondent's wife would suffer, their children would 2lso be subjected to
extraordinary bardship if the respondent is removed. Indeed, the more compeiling hardship scenario in this case
concems the children, especially the 15-year old twins. Therespondenrsc!ﬁldmn,whoambythistimeinlighschool
RIS 2o BYGHR ans middle school (ST, are United States citizens who have spent their eatire lives in the
United States. As the Immigration Judge noted, should their father be removed from the United States, they would be
separated from their schools, friends, extended family, apd the only world they bave ever known, and sent to a land that
is completely foreign to them. The evidence of recornd establishes that their father, who provides the sole means of
regular income to support the family, would have a hard time trying to support them economically in Mexico, apd they
would lose the access to health care and education that they curently have. The respondent noted thai the family be
does bave left in Miexico would not be able to bep him finsucially. The respandent’s children speak and write n
English, which is their best language, and the respondent and his wife both testified that the children would face
difficalies if their education is disrupted by a move to Mexico as none of the children is able i read and write Spanish
comrectly.

The determination of whether an alien has satisfied the exceptional and extremely unusnal hardship requirement is
ioherently fact-specific, and requires substantial and careful weighing of all the hardship factors preseated. For this
reason, an Immigration Judge's factual findings are particularly importent in a canceliation of removal case, especially a
close case like this one, Here, the Immigration Judge found thet the respondent had shown the requisite level of
hardship. Although each oue of the factars cousidered by the Immigration Judge individually may not be enough to
mest the exceptional and extremely unusuel bardship standard, taken together, we agree that with this family's particular
set of circumstances, the respondent's wife and his citizen children would suffer exceptional and extremely unususal
bardship if the respondent is removed.

ORDER: The appeal is dismissed.

8709



RodrigueP
Text Box
8709



EOQIR FOIA Processing (EOIR)

From: Smith, Gary (ECIR)

Sent: Wednesday, December 08, 2010 10:08 AM
To: Rosenblum, Jeff (EQIR)

Cc: Hatch, Paula (EOIR); Keller, Mary Beth (EQIR)
Subject: RE: Discbedience and Security Problem

Her work hours are 8:30 to 6:00 pm. She is on CWS. This occurred at 8:55 am last Thursday.

From: Smith, Gary (EQIR)

Sent: Tuesday, December 07, 2010 11:25 AM
To: Smith, Gary (EQIR); Rosenblum, Jeff (ECIR)
Cc: Hatch, Paula (ECIR); Keller, Mary Beth (EQIR)
Subject: RE: Disobedience and Security Problem

Additionally, | will be looking into it, but Judge (KG) appeared to be fate for work that day.

From: Smith, Gary (EOIR)

Sent: Sunday, December 05, 2010 3:06 PM

To: Rosenblum, Jeff (EQIR)

Cc: Hatch, Paula (EOIR); Keller, Mary Beth (EOIR)
Subject: Disobedience and Security Problem

| directed both employees (along with all employees in

(b) (6) on November 3d (see fourth attiachment) t© cooperate fully with security personnel. In the third attachrent,
Judge [(9)} (6) refers to a clerk with jewelry (that is the same clerk who left the security area on Friday without completmg
the screening process—{(OXOIIE. | Wil probably need to interview Court Security Officers RIREIREIS and RS this
week, the officers who reported the conduct in the first two attachments. Marshal called me Friday afternoon
and | spoke with him on the phone about the incidents. He told me if they don’t cooperate with the security officers
coming in, they won't allow them entry into the building. The Court Administratorm had reinforced with the

support staff before this incident Friday that they have to cooperate with security personnel at the front entrance.
Non-Responsive
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EOIR FOIA Processing (EOIR)

From: Smith, Gary (EQIR)

Sent: Wednesday, December 08, 2010 4:.01 PM

To: Scheinkman, Rena (EQIR)

Cc: Rosenblum, Jeff (EOIR); Keller, Mary Beth (ECIR)

Subject: Interviews

Attachments: Memorandum for Record (Interviews of Court Security Officers).wpd; Memorandum for

Record (Interviews of Court Security Office{(IQEAOIQI®) wpd; Security Incident.htm

i< a summary of my interviews with the three CSQO’s today. Non-Respo nsive

RenalJer: H
Non-Responsive
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Moutinho, Deborah (EQOIR)

From: Keller, Mary Beth (EOIR)

Sent:  Friday, December 17, 2010 8:54 AM
To: Moutinho, Deborah (EQIR)
Subject: Fw. Two Disciplinary Actions

Sent from my BlackBerry Wireless Device

From: Smith, Gary (EQIR)

Ta: Keller, Maty Beth (EQIR)
Sent: Fri Dec 17 08:50:48 2010
Subject: Two Disciplinary Actions

MB, on Wednesday, | signed a proposal letter, proposing a five-day suspension for Judge((9K(9)] for

Non-Responsive
Non-Responsive Mike will be the deciding official. Paula let him know. Both are

12/20/2010

inappropriate conduct (two incidents of tardiness within one week and uncooperation/inappropriate
conduct concerning security procedures).
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Moutinho, Deborah (EOIR)

From: Keller, Mary Beth (ECIR)

Sent: Wednesday, January 12, 2011 5:52 PM
To: Moutinho, Deborah (EQIR)

Subject: FW. Second Request for an Extension

(KB extension granted.
INON-Responsive
Non-Responsive

From: McGoings, Michael (EQIR)

Sent: Wednesday, January 12, 2011 5:50 PFM
To: Slavin, Denise {EOIR)

Subject: RE: Second Request for an Extension

Judge Slavin:

Pursuant to your request, a one week extension until Tuesday, January 25, 2011, is granted to 1) [[§]B)
MCM

From: Slavin, Denise (EQIR)
Sent: Wednesday, January 12, 2011 3:11 PM

To: McGoings, Michael (EOIR
Cc: Slavin, Denise {EOIR); [ﬁiﬁ_(EGIR)
Subject: Second Request for an Extension
Dear Deputy Chief Judge McGoings:
On behalf of Judge [BIGY, | am requesting an additional one week extension, until January 25, 2011,

to respond to the “Proposed Suspension” letter dated Dec. 15, 2010 signed by ACIJ Gary Smith. The
severe weather inm%- has caused difficulties for Judge mgin preparing@I@response.

Thank you for your attention to this matter.
Sincerely,

Denise Noonan Slavin, VP
MNAIJ

From: McGoings, Michael (EOIR)

Sent: Wednesday, December 22, 2010 2:14 PM
To: Slavin, Denise (EQIR)

Subject: RE: Request for an Extension

Judge Slavin:

Pursuant to your request on behalf of |J[[JYB) am aranting an extension through Tuesday, January 18,
2011.

MCM

From: Slavin, Denise (EQIR)

Sent: Wednesday, December 22, 2010 1:20 PM

To: McGoings, Michael (EOQIR)

Cc: Slavin, Denise (EOIR); (YO (EOIR); Marks, Dana (ECIR)
Subject: Request for an Extension

8819
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To: Smith, Gary (EOIR)
Cc: Moutinho, Deborah (EOQIR)

Subject: RE: The deportation of my wife{{))J(5))]

It's what we’re here for...

From: Smith, Gary (EQIR)

Sent: Monday, September 19, 2011 3:36 PM
To: Keller, Mary Beth (EOIR)

Cc: Moutinho, Deborah (EOIR)

Subject: RE: The deportation of my wife (b) (6)
(b) (5) and | like your answer even better. | expect you may still get a second rant from him.

From: Keller, Mary Beth (EOIR)

Sent: Monday, September 19, 2011 3:34 PM
To: Smith, Gary (EOIR)

Cc: Moutinho, Deborah (EOIR)

Subject: RE: The deportation of my wife[() ()]

Gary,

so, see what you think of the below —

mtk

From: Smith, Gary (EOIR)

Sent: Monday, September 19, 2011 3:18 PM
To: Keller, Mary Beth (EOIR)

Cc: Moutinho, Deborah (EOIR)

Subject: FW: The deportation of my wife[(9X(®)

MaryBeth, perhaps an answer from the website along these lines would be appropriate:

Subject: The deportation of my wife [TNE)] [¥ib) (6) |
Dear (KO

We received your email communication of September 12, 2011, and have reviewed the status of the case to which you
referred involving your wife. Your stated concerns relate to the merits of your wife's case. Since your wife was represented in
her proceedings before the immigration judge, any issues you have with the decision in your wife's case should be addressed with
that attorney.

Sincerely yours,

From: Smith, Gary (EOIR)

Sent: Sunday, September 18, 2011 2:31 PM
To: Keller, Mary Beth (EOIR)

Cc: Moutinho, Deborah (EOIR)

Subject: RE: The deportation of my wife[()) ()]

MaryBeth: | checked the case in our database. Her final hearing was on August 29, 2011. The final hearing lasted 5 minutes and
39 seconds, and | listened to it. (b) (6) who speaks perfect English, was represented by counsel. She was being

9/20/2011 9101
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137147

01:15:1Sp.m. 10-03-2011

(o) (6)

Dean, Larry R. (EOIR)

From: (b) (6) EOIR)

Sent: Thursday, September 29, 2011 2:11 PM
To: Dean, Larry R. (EQIR)

Subject: RE: FY1 o{3YG)

FY\. Merits heard today with final order granting asylum, withholding, and CAT. No Issues; interpreter did
break-down for a short while (but still very professional), after | recounted the highlights of alien’s
persecution and severe torture spanning 10 years. Thanks (6)

From: Dean, Larry R. (EOIR)
Sent: Friday, September 09, 2011 2:49 PM

To (EOIR
SU@EMOM

(b) (6)
| received the following from th (b) (6) DCC.
ACCinformed me that IJ was claimln (6)

seeking to have the parties request@R recusal on the above case.

0) (6)

Neither party did. Rather, we went for a joint continuance to give the IJ the time
buﬁemeeds to properly assess the case. The IJ reset the case to Sep. 29,

2011 pm and then advised Jfwould consult the ACIJ (Judge Dean) about
(OX(® comments on the record and whether a recusal would be warranted.

I wanted to make you aware that | have received this. Do you believe this accurately
summarizes what happened? Was the discussion on the record or off-the-record? Is
there additional information that may be relevant? | know, for example, that you
mentioned to me that t case is an Eritrean case. | know that you had received
information about country conditions other recent Eritrean cases.

| know you are out. Please get back with me by Tuesday or Wednesday.

LRD
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0) (6)

March 15, 2011

YiA FEDEX

Board of Immigration Appeals
Office of the Chief Clerk

5107 Leesburg Pike

Suite 2000

Falls Church, VA 22041

(703) 605-1007

Re: RESPONDENT'S MOTION TO REOPEN

WIO)]

Dear Sir or Madam:

Enclosed please find Respondent's Motion to Reopen along with a Proof of Service.

Please contact me directly if you should have any questions or require additional informatien.

b) (6

Attachment

Ce: ICE/Office of Chief Counsel

(b) (6)

DOC ID-15830304.2
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U.S. DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE FOR IMMIGRATION REVIE

BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

Detained
In the Maiter of}

(o) (6)

In Removal Proceedings

File No.: AOYG)

(immigration Judge (DTG I

e i g

RESPONDENT'S MOTION TO REOPEN

DOC ID-15830304.2 1 3(b) (6)
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b) (6

U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

FALLS CHURCH, VIRGINIA

) Detained

In the Maiter of: )
)

(b) (6) ; File No.: (b) (6)

)

In Removal Proceedings ) In Removal Proceedings
)

RESPONDENT'S MOTION TO REQPEN
Responden by and through his counsel, moves the
Board of Immigration Appeals (the "Board") to remand and order the Immigration Court to
reopen the above-captioned proceedings for consideration of Respondent's Convention Against
Torture claim. Pursuant to 8 C.F.R. 1003.2(c)(4), a motion to reopen a decision rendered by an

Immigration Judge that is filed while an appeal is pending before the Board may be deemed a

DOC [D-15830304.2 2 " (b) (6)
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motion to remand for further proceedings before the Immigration Judge from whose decision the
appeal was taken. Such motion may be consolidated with, and considered by the Board in
connection with, the appeat to the Board. /d. In support of this Motion, Respondent avers as
follows:

1. On December 16, 2010, Immigration Judge (b) 6) =[Gl
denied Convention Against Torture claims ("December 16th Hearing™). This Motion
was timely filed with the 90 day timeline set forth in 8 C.F.R. 1003.2(c)(2).! No other such
Motion has been made in this case.

2. During the December 16th Hearing, the 1J found [[SYOllto be credibie.
(Transcript of Hearing ("Tr.") at 141, a true and correct copy of which is attached hereto as Ex.
1.) As demonstrated in the transcript from the December 16th Hearing, however, a significant
basis for the denial was the 1J's inability to connect any potential torture to the Afghan
Government.

3. One of the stated bases for request for relief under the
Convention Against Torture was the fact that since[[JYOY fled from Afghanistan, he has
become an observant and devoted Christian.

4. On January 27, 2011, after merits hearing and the denial of his
claim, the Wall Street Journal published an article about efforts by the U.S. government and

some international Christian organizations to pressure the Afghan government into releasing two

' In the appeal currently pending with the Board, the Government has filed a Motien to Dismiss for lack of

jurisdiction, under the theory that [YOMMvaived his right to appeal at the December 16th hearing. (DI
does not concede the jurisdiction issues, and has argued in the Appeal Brief that that waiver was not "considered and
intelligent." However, should the Board agree with the Government and find it lacks jurisdiction over these
proceedings, [(DYOMrequests that it be recognized that since a Notice of Appeal was filed with the Board, and the
Board has not yet ruled on the jurisdiction issue, the Board has jurisdiction at the time this Motion to Reopen.
Therefore.%equests the opportunity to refile this Motion to Reopen with the Immigration Court without
being prejudiced by the fact that the 90-day deadline will have since expired.

DOC 1D-15830304.2 3 ADIOEEEEN
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men who converted to Christianity, were arrested on apostasty charges, and were facing the
death penalty. (Maria Abi-Habib, "U.S. Lobbies Afghanistan to Release Christian Converts,"
The Wall Street Journal, January 27, 2011, a true and correct copy of which is attached hereto as
Ex.2)

5. Significantly, this article includes a statement by Jamal Khan, chief of
staff at the Ministry of Justice in Afghanistan, in which he unequivocally asserts the following:
“The sentence for a convert is death and there is no exception. They must be sentenced to death
to serve as a lesson for others." Id The article also suggests that that opinion is shared by
President Hamid Karzai, who was said to be "bristling against foreign influence...under pressure
from the West.” Id. While the two prisoners alleged physical and sexual abuse by prison
authorities, officials at the Ministry of Interior denied those claims and Afghan lawyers refused
to represent them out of fear of backlash. fd.

6.  Ifheis deported to Afghanistan () R IRwill be placed directly in the
hands of the government, who will know from his file that he is Christian, and will likely arrest
and execute him for this "crime."

7. This evidence is material. Although the 1J found the [[JYEJ stoty
credible and sympathetic, the IJ expressed significant concerns about the Government's role in
any possibie torture, as required under the Convention Against Torture. This article
demonstrates that the Afghan Government not only "acquiesces” to the torture and killing of
Afghan converts to Christianity—of which[[DX(OMM is one—but is enthusiastic in its support for
and enforcement of such a policy. Government action or acquiescence is a significant
requirement under the Convention Against Torture, and therefore, it is significant to

claim.

DOC ID-15830304.2 4 (b) ©)
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8. This evidence was not available and could not have been discovered or
presented at a former hearing. Although the record contains evidence of
mistreatment towards Christians in Afghanistan, that evidence did not provide such a direct
endorsement of such mistreatment by government officials. The direct endorsement of religion-
based murder provided by Jamal Khan was, at least tom. knowledge, only uttered in

January 2011, and therefore could not have been presented at the December 16th hearing.

9.  [(OYEWnas continued to be detained since his hearing and has not left

the country.

10. [OYGWMis not the subject of any pending criminal proceedings.

For the aforementioned reasons, [{)J{(§)]] by and through undersigned counsel,

respectfully asks Board 1o grant his Motion to Reopen and remand the proceedings to the

Immigration Court. (X)) a];;o requests an oral argument on the motion to reconsider to be

D) (6

granted by this court.

Dated: March 15, 2010

DOC 1D-15830704.2 5 2Y(b) (6)
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PROOF OF SERVICE

Case Name: (b) (6)
AlienNo: ADIONEE

On March 15, 1 DYCHEEEEEE F5q., mailed a copy of this Respondent's Motion to Reopen
and any attached pages via overnight mail to

Office of Chief Counsel

(b)©) J
b) (6

ATTORNEY FOR RESPONDENT

March 15, 2011
Date

DOC 1D-15830304.2
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0) (6)

March 16, 2011

VIA FEDEX

Board of Immigration Appeals
Office of the Chief Clerk

5107 Leesburg Pike

Suite 2000

Falls Church, VA 22041

(703) 605-1007

Re: RESPONDENT'S APPEAL BRIEF
(b) (6)

Dear Sir or Madam:

Enclosed please find Respondent's Appeal Brief along with a Psoof of Service and other
documents,

Tab A - Respondent's Appeal Application
Tab B - Respondent’s Briefing Extension Request (later granted)
Tab C - Respondent's Appeal Brief and Accompanying Exhibits

Tab D - E-27 of [(HYB) filed March 15, 2011
Tab E - Proof of Service

Please contact me directly if you should have any questions or require additional information.

0) (6)

Attachment

DOC ID-15836651.1
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Board of Immigration A
March 16, 2011
Page 2

Ce: ICE/Office of Chief Co

(b) (6)

Writer's Direct Number

Writer's E-mail Address

DOC ID-15836651.) (b) (6)
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0) (6)

U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

Detained
In the Matter of*

(b) (6)

In Removal Proceedings

e st S Ca ar S’ S’

RESPONDENT'S APPEAL BRIE¥

DOC ID-15836651.1 1 : (b) (6)
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0) (6)

U.S. DEPARTMENT OF JUSTICE \»\‘\%
EXECUTIVE OFFICE FOR IMMIGRATION RE W ’S_ff w2

BOARD OF IMMIGRATION APPEALS /¢

FALLS CHURCH, VIRGINIA ,' 5‘5
B
Detained %
In the Matter of:
(b) (6) File No.: (b) (6)

In Removal Proceedings In Removal Proceedings

L . o L N )

RESPONDENT'S APPEAL BRIEF IN SUPPORT OF WITHHOLDING OR DEFERRAL
OF REMOVAL_UNDER THE CONVENTION AGAINST TORTURE FROM

AFGHANISTAN
PRELIMINARY STATEMENT
(b) (6) was born in Kabul, Afghanistan on[(Q) (S 1989.

(Hearing Transcript ("Tr.") at 57, a true a correct copy of which is attached hereto as Ex. 1.) On

September 2, 2000 at 8:00 A.M_, three members of the Northern Alliance, including (b) (6)

DOC [D-15836651.1 2 x(b) (6)
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(DXE)] came to the home and took father from his house at gunpoint. Affidavit of

YO A(."). a true and correct copy of which is attached hereto as Ex. 2.) The family
leamed of QNG father's murder the next day. (Aff.; Tr. at 66.) At the funeral,
brother YY) was shot and nearly killed. (Aff.)

After his father's murder in 2000[OYONM was kidnapped, brutally beaten, and
anally raped by his captors. (Aff.) After escaping, for months{QYEYE hid in a neighbor's
basement and his entire family lived in fear of their lives. (Aff.} In December 2000, the
family escaped via the Pakistani border and lived in a refugee camp for nearly two years. (Aff)

[OYGM has lived in the United States since arriving on May 24, 2002 at the age of 13 as a
refugee. (Tr. at 57.) He was granted legal permanent resident status on account of his mother's
refugee status. (Form [-213: Record of Deportable/Inadmissable Alien ("Form [-213"), a true
and correct copy of which is attached hereto as Ex. 3). Since 2002, he has not returned to
Afghanistan. is currently in detention (NG R2s considered himself
Christian since he was about thirteen or fourteen and is currently a practicing Christian. (Tr. at
89, 108-109.)

MWntests the Immigration Judge's ("1J's") denial of his claim for relief
under the Convention Against Torture ("CAT") because [[JY@Jwill be tortured or killed in
Afghanistan on account of being Christian and refusing to work with the Northern Ailiance in
the past. Furthermore, he has no protection in Afghanistan from the Northern Alliance and those
that kidnapped him because he no longer has any family there. As an unprotected young
Christian male in Afghanistan, it is more likely than not that [[JJ@Jwil! be tortured and/or

killed for apostasy. [(YYB) eets the preponderance of the evidence standard for CAT under

Section 241 of the Immigration and Nationality Act ("INA").

DOC 1D-15836651.1 3 FA(b) (6)
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STATEMENT OF FACTS

A. The amily's Escape from Afchanistan and the Taliban

®YB) was born in Kabul, Afghanistan o (XN 939 (Aff; Tr.at 57.) On

September 2, 2000 at 8:00 A.M., three members of the Northern Alliance, including a powerful
man named came to th{§fBhome and 10ok[[YYB) father from his house at
gunpoint; the family learned of his murder the next day. (Aff; Tr. at 59-67.) At the funeral,
brother NN was shot and nearly killed. (AfE; Tr. at 67-68.) On September 10, 2000,
OYGE - 2s kidnapped by the same men who took his father. (Aff.; Tr. at 68.) For eleven
days, his captors brutally and repeatedly beat him and anally raped him. (Aff; Tr. at 70-71.)
When he tried to resist his captors, they would starve him. (Tr. at 72.) At one point his finger
was severed with a knife when he struggled to resist his captors while they anally raped him.
(Tr. at 72.)

On September 22, 2000, [(DYGMMnd another boy escaped from their captors
during a prayer session. They found refuge in an abandoned school where [[J)OJ] was unable
to sleep from the pain, blood, starvation, and fear of being recaptured and killed. (AfT.; Tr. at 76-
77.) When he finally arrived back in his townwent to a neighbor's house rather than
returning to his own house and jeopardizing his family's safety. At the neighbor's house he
found the remaining members of his family hiding in their basement. (Aff.; Tr. at 78-79.) His
mother had escaped with his siblings when the men came back for sisters, and his
mother had used her jewelry and some cash to survive in a neighbor's basement for two months.
(Aff.; Tr. at 79-81.)

When the family discovered the Taliban were searching people's homes for

electronics and books, the neighbor they were staying with, (b) (6) and his sonJ{HYG)

became afraid for their own family's safety. (Aff.; Tr. at 80-81.}((QN(®)] secured a van to smuggle

DOC 1D-15836651.1 4 AlOXG)
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the family to theProvince in Afghanistan in the middle of the night in December 2000,
and the family escaped into Pakistan, arriving there two nights and three days later. (Aff.; Tr. at
81-82.)

On the journey to Pakistan [DXO MMk his sister fell ill, and the family sought
refuge with an Imam and his wife at a nearby Mosque. (Aff.; Tr. at 82-83.) Once the Imam
heard the family’s story, he toldthat the family must leave immediately because
OYONEEN :::ociates frequently came to the mosque for Islamic studies and to collect
money, and word might get back toregarding the family's location. (Aff.; Tr.

at 83-84.) The Imam took the family to an Afghan refugee camp. (Aff.; Tr. at 84-86.)

B. TheWamily‘s Relocation to the United States as Refugees

While at the refugee camp, (NG 2ot a job with an engineer who was half-

Pakistani, half-Afghan. (AfT.; Tr. at 85-86.) She would babysit his children while he and his
wife were at work. (Aff,; Tr. at 85-87.) With the money she eamed, the family of six moved out
of the camps into a small apartment, which was only 200 square feet. (Aff.; Tr. at §7-88.)
Because the Taliban was created by the ISI (the Pakistani secret service) and funded by the Saudi
government, [DYOMMfeared that YO 2 Tatiban connections in Pakistan and
did not aliow any of the children to leave the apartment. (AfT.; Tr. at 87-88.) One day, QIQ)
©XB)cmployer took the family to the United Nations High Commissioner for Refugees where
they were granted refugee status. (Aff.)

The first time[{9YEJ slept after 20 months was on the flights to the United
States. (Aff.) He did not worry that he would be recaptured, raped, or killed for escaping. (Aff)
He swore he would never return to Afghanistan or Pakistan. (Aff.) Marrived in the
United States on May 24, 2002. (Aff.; Tr. at 57.) Because of his refugee status YO was 2

Legal Permanent Resident. (Form 1-213.)

DOC ID-15836651.1 5 a(b) (6)
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C. (DX Criminal Probiems and Subsequent Removal Proceedings
Tragedy struck th{(9{(©Ffamily again on March 13, 2007, when[(9](8) was

in a major car accident that left her a quadriplegic. (Aff.) The accident put a lot of stress on (QXG)
(9X(9) and he did not know where to go for help. (Aff.) Attheageof 19 (b) (6) was
involved in an incident where he aliegedly approached someone, pulled a toy gun on them and

demanded money. (Tr.at 109.) He obtained a small amount of marijuana as a result. (Tr. at

109.) On June 16, 2009 in the Court of Common Pleas of[{) (8]
(b) (6) pled guilty to a misdemeanor marijuana offense and was convicted of

second degree robbery. (Form I-213.) He was sentenced to 18-48 months imprisonment but was
released early. (Tr. at 19.). After he was let out he was transferred to the custody of the

Immigration and Customs Enforcement ("ICE") where he remains today.

D. ﬂm5- Conversion to Christianity

Although MWas born 2 Muslim, he began to question his faith in
September 2000, around the time that his dad was killed, his brother was shot, and he was
kidnapped and raped Muslims. (Tr. at 88.) His former pride in his religion was replaced with
deep doubt. (Tr. at 89.) At the age of about 13 or 14, he was introduced to Christianity by a
friend in the United States. (Tr. at 89, 127, 130, 133.) [DXE WM initially found his new faith
difficult to accept, but she understood the change was a result of what had gone
through in Afghanistan. (Tr. at 127-128.) In his own words, first considered himseif a
Christian, rather than a Muslim, at the age of thirteen or fourteen, and in high school,
began to wear a cross to symbolize his Christianity. (Tr. at 89.) He gradually "got really into
[Christianity]," especially after he was incarcerated and "got time to actually study it and
comprehend what the message is." (Tr. at 89.) He regularly attends a Protestant church in

detention, where he meets personally with a chaplain and reads scripture. (Tr. at 108-109,)
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E. Em&ar of Returning to Afghanistan Was Deemed Credible by
the 1)

OYCEEs afiaid of returning to Afghanistan for two reasons. First, he is
Christian and féars being punished for the crime of apostasy, which is against some
interpretations of Islamic law. (U.S. Dept. of State, International Religious Freedom Report
2010 for Afghanistan, Nov. 17, 2010 ("Religious Freedom Report") a true and correct copy of
which is attached hereto as Ex. 4.) Christians are not accepted in Afghan society. (Tr. at 94,
128.) They are not allowed to practice their faith in Afghanistan, and, as a result, there are no
churches or priests or means by which to practice Christianity. (Tr. at 93-94.) (b) (6) K&E
that her son will be killed if he returns to Afghanistan because Afghans are not accepting of
Christians. (Tr. at 128.) The U.S. Department of State has even acknowledged that in
Afghanistan, respect for religious freedom in is so far deteriorated, "especially for Christian
groups and individuals," as to be nonexistent. (Religious Freedom Report at 1.)

Not only is practicing Christianity a problem in Afghanistan, but Christians are
the target of harassment, violence, inflammatory public statements, negative opinions, and
unwarranted suspicion, and this is made worse by the lack of government responsiveness and
protection to non-Muslims. (/d.) As the U.S. Department of State points out, the violence
against Christian groups may be attributable to the fact that many Afghans consider conversion
from Islam, or apostasy, to contravene the tenets of Islam. (/d.) Even though the constitution of
Afghanistan proclaims religious freedom, it also states that Islam is the "religion of the state” and
that "no law can be contrary to the beliefs and provisions of the sacred religion of Islam." (/d.)
On the crime of apostasy, the constitution and penal code are silent, but courts may rely on their
interpretation of Islamic law (Sharia). (/d.at2.) Asthe U.S. Dept. of State has pointed out,

"some [courts'] interpretations {of Islamic law}] conflict with the Universal Declaration of Human
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Rights, which the country has signed." (/d.) Conversion from Islam, or apostasy, is punishable
by death under some interpretations of Islamic law. (Jd. at 3.)

Even the Taliban has publicly admitted responsibitity for killing Christians in
Afghanistan. ("Eight Christian Medics Killed in Afghanistan," Cathnewsasia, Sept. 9, 2010
("Christian Medics Article") a true and correct copy is attached hereto as Ex. 6.). asa
Christian in a country that is hostile to both Christians and the crime of apostasy fears for his life
if he returns.

also fears returning to Afghanistan because he fears the men from the

Northern Alliance who Kidnapped him, including a very powerful man, will
find him and kill him. (Tr. at 93.) fears that the members of the Northern Alliance
who kidnapped him will remember hirr;, and now that they are in power, they will find him and
punish him brutally for escaping. (/d.) With no family living in Afghanistan to protect him, he
fears for his safety if he should have to return alone. (Tr. at 94.)

The 11 found (6) descriptions of his kidnappers and the violent events that
transpired before, during, and after his kidnapping to be credible. (Tr. at 141.)

STATEMENT OF CASE
was issued a Notice to Appear on April 29, 2010. first

Master Calendar Hearing occurred on May 5, 2010. Pleadings were taken at this time. (Tr, at
19-21.) Respondent admitted to all allegations and conceded removability. (Jd.)
submitted his relief under CAT at the subsequent Master Calendar Hearing on June 8, 2010,

On December 16, 2010, Respondent appeared for his Individual Hearing (the
"December 16th Hearing"). Respondent testified as did his mother,(Tr. at 122-132)

and his older sister, (b) (6) W& 132-135). At the end of the hearing, Immigration Judge
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(b) (6) denied Respondent's relief under the Convention Against Torture. (Tr. at 141-
142)

mmd not reserve his right to file an appeal of this decision at the
December 16th Hearing. (Tr. at 142.) As discussed infra, this waiver was not "considered and
intelligent." This brief now timely follows.
STATEMENT OF ISSUES
L. Whether the 1J erred in not finding that met the standard for
relief under the Convention Against Torture on account of his status in Afghanistan as a young
Christian man who converted from Islam with no family.

STANDARD FOR REVIEW
The Board of Immigration Appeals standard of review, as of September 25, 2002:

1. The Board will not engage in de novo review of findings of fact
determined by an immigration judge. Facts determined by the
immigration judge, including findings as to the credibility of testimony,
shall be reviewed only to determine whether the findings of the
itnmigration judge are clearly erronecus;

2. The Board may review questions of law, discretion, and judgment
and all other issues in appeals from decisions of immigration judges de
novo;

3. The Board may review questions arising in appeals from decisions
issued by Service officers de novo;

4, Except for taking administrative notice of commonly known facts,
such as current events or the contents of official documents, the Board will
not engage in fact-finding in the course of deciding appeals. A party
asserting that the Board cannot properly resolve an appeal without further
fact-finding must file a motion for remand. If further fact-finding is
needed in a particular case, the Board may remand the proceeding to the
immigration judge or, as apptopriate, to the Service.

8 C.F.R §1003.1(d)(3).

Under 8 C.F.R §1003.1(d)(3), the Board reviews factual determinations under the

"clearly erroneous" standard. Matter of 5-H-, 23 1&N Dec. 462, 464 (BIA 2002). The regulatory
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change adds significant force to the decisions of the 1Js; they must make "clear and complete”
findings of fact that are supported by the record in compliance with controlling law. Jd. at 465.
if the 1J enters incomplete findings of fact, not just findings of fact pertinent to one issue that the
1§ deems dispositive of the case, the Board may remand the case for further fact-finding. 1d.

ARGUMENT

L THE 1J ERRED IN NOT GRANTING{(OK(OBMRELIEF UNDER THE
CONVENTION AGAINST TORTURE

The 1J erred in not granting (OXEOMM relief under CAT. [( (S warrants

protection because he will face torture and/or murder in Afghanistan for the following reasons.
First, the men who destroyed his family and raped him repeatedly will remember him, and they
have a network that will make it easier to find him. Second /() (SJ~ill be even more
conspicuous—and an even greater target—because of his conversion and devotion to
Christianity. mr_c'j, has no family in Afghanistan to protect him.

A. Standard of Relief Under the Convention Against Torture

The 1J erred by failing to adequately apply the correct standard for relief under
CAT. To obtain relief under CAT, two elements must be satisfied. (1) Element one requires a
showing that the respondent will "more likely than not" be tortured if removed to his home
country. 8 C.F.R. Sec. 208.16(cX2). (2) Element two requires a showing that the torture will
result "by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity." 8 C.F.R. Sec.208.18(a)(1).

1. The Record Shows That (((QW 7!l "More Likely Than Not” Be Tortured If
Removed to Afghanistan.

To satisfy the first element under CAT protection, the applicant must show that it
is more likely than not that he would be tortured if returned to the proposed country of removal.

8 C.F.R. Sec. 208.16(c)X2). This element can be established without corroboration if the
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applicant's testimony is credible. See Matter of ¥-B-, 21 1&N 1136 (BIA 1998). 8 C.F.R.

Sec.208.16(c)(3) states that the court must consider all evidence relevant to the possibility of

future torture, including evidence of past torture inflicted on the applicant, evidence of gross,

flagrant, or mass violations of human rights within the country of removal. While an asylum

applicant must demonstrate persecution on account of certain characteristics such as race or

religion, a CAT claim
0e ]

"Torture is defined as "any act in which severe pain or suffering, whether physical
or mental, is intentionally inflicted on a person." 8 C.F.R 208.18(a)(1). This severe pain or
suffering must be inflicted on the applicant, or a third person, for one of four purposes: (1) to
obtain information or a contession, (2) to punish for an act committed or suspected of having
been committed, (3) to intimidate or coerce, or (4) for any reason based on discrimination of any
kind. Id Additionally, the act of torture must be directed against a person in the torturer's
custody or physical control. 8 C.F.R. Sec. 208.18(a)(6).

OYOMM:carly meets the required showing under element one for relief under
CAT. His testimony in front of the 1] demonstrates that he would be tortured if sent back to
Afghanistan. Because the 1J found him to be credible, his testimony does not require
corroborating evidence. (Tr. at 141.} See Matter of Y-B-, Interim Decision 3337 (BIA 1998)
(stating that the more specific, detailed, and credible the applicant's testimony is, the less
corroborative background evidence is necessary to prove a case for relief). [DYONRwas
previously tortured, under the statutory definition of torture, for being his father's son. Now he
fears being tortured for recognizing his captors and escaping. He also fears being tortured for

being a Christian in a society that is intolerant of Christians, where apostasy is against Sharia law
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and punishabie by death, and where people have been executed by the Taliban for being
Christian. Religious Freedom Report at 1-3; Christian Medics Article. The 1J erred in not giving
the sufficient weight to the overwhelming evidence on the record that supports claim
that he will be tortured or killed in Afghanistan if he returns.

2. m Torture Wiil Result "By Or at the Instigation of Or with the Consent

Or Acquiescence of a Public Official Or Other Person Acting in an Official

Capacity.”

To satisfy the second element under CAT protection, the applicant must show that
the pain and suffering will be inflicted by, or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. 8 C.F.R.
208.18(a)(1). To show "acquiescence,” the public official must have prior awareness of the
activity and thereafter breach his legal responsibility to intervene and prevent torture. 8 C.F.R,
Sec.208.18{a)(7).

In the{(QRQ) Circuit, whose case law is controlling, the applicant does not need to

show actual knowledge on the part of the government, only that the government is “willfully

blind" to the abuse. [(X(®)] 4(b) (6)
(b) (6) . In [OIG] the {QEQCircuit Court adopted the

rationale to hold that the government's "willful blindness” constitutes "government

acquiescence."
OICEEER) In following the Y)Y ecision, the [ Circuit joined its sister courts

around the nation. See, e.g.,
Prior to this holding, one had to demonstrate "willful acceptance” by the

government. Now, the government's blind eye is sufficient to elicit relief under CAT.
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The record shows that in case, he satisfies element two for relief under
CAT because the government will turn a blind eye to his torture. was in the
Northern Alliance, which is currently the ruling party of Afghanistan. His associates in the
Northern Alliance were involved in the kidnapping of (Y)Y If deported to Afghanistan,

will be placed directly in the hands of the Northern Alliance, who will likely flag his return
for his captors. [ may also have defected into the Taliban. (Omar Samad, "Afghanistan
Opposition Questions Defector Identity and Denies False Allegations,”" Afghanistan News
Center, Nov. 16, 2000, a true and correct copy is attached hereto as Ex. 5.) If] (X()nas indeed
defected to the Taliban, it is clear that the government cannot controt the Taliban. In fact,
Pakistan and two other Arab countries have even recognized the Taliban as the controlling
government in Afghanistan. Jd. Significantly, the Imam near Pakistan who aided th
family in their escape was so concerned about network, even near the Pakistani border,
that he urged the family to leave immediately, showing that{(QYOMI would not be safe
anywhere in Afghanistan.

Moreover, even if [[JEis tortured or killed for being Christian or for
converting to Christianity from Islam, he can satisfy element two for relief under CAT because
of the evidence on the record that the Afghanistan government is unable or unwilling to protect
Christian groups in Afghanistan. Religious Freedom Report at 1. Additionally, as the U.S,
Department of State noted in its 2010 Report, where the constitution and penal code are silent
(i.e., on the issue of conversion from lslam), courts are allowed to rely on their own
interpretation of Islamic law. Jd. at 2. Conversion from Islam is punishable under death by some

interpretations of Islamic law in the country. Jd. at 3. The Afghanistan government's failure to
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protect Christian groups from violence and failure fo legalize apostasy constitute the
government's willful blindness.
Thus both factors needed to establish a prima facie case for relief under CAT are

present in [(§YES Y c2se. and for this reason the 1] incorrectly denied relief under CAT.

B. No Mandatory Bar Applies in This Case

Once an applicant has demonstrated to the court that he is more likely than not to
be tortured in the country of removal, the application for deferral of removal under CAT shall be
granted because no mandatory bars apply in deferral of removal relief. 8 C.F.R. Sec.208.17,
The 1J found that [[Y{) crime constituted a particularly serious crime, and previous counsel did
not appeal this decision. (Respondent's Appeal Application, dated December 22, 2010 ("Notice
of Appeal"), a true and correct copy of which is attached hereto at Tab A.). But, is not
still eligible for deferral of removal under CAT because there are no mandatory bars that apply

under deferral. See, e.g., Matter of G-A-, 23 1&N Dec. 366, 368 (BIA 2002).

C. Respondent's Waiver of Appeal Was Not "Considered and [ntelligent"
Normally, a Notice of Appeal may not be filed by an applicant who has waived

his appeal under 8 C.F.R. § 1003.39. 8 C.F.R. § 1003.3. If a Notice of Appeal is filed even
though the applicant has waived her appeal, it could be dismissed for lack of jurisdiction. See
OYC - in B1A's dismissel of the
appeal for lack of jurisdiction). But a waiver will not stand if it was not "considered and
intelligent,” thus violating the applicant's Fifth Amendment due process rights. Matter of L-V_K,

22 1&N Dec. 976 (BIA 1999); ()N (S)]

©YCE Ar applicant's waiver of appeal is not "considered and intelligent" if the 1J did not

advise the applicant she has the right 1o seek retief from removal. [(J(S)]
(b) (6) Determining whether a waiver is "considered and intelligent” is
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a fct-specific inquiry. See, e,
{engaging in factual analysis of alien's waiver of right to appeal); Jn re Rodriguez-Diaz,221. &
N. Dec. at 1323 ("[T]he precise articulation of appeal rights reguired in any given case will
necessarily depend on the circumstances of that case.”)
M(b) (6) the
ircuit found that the colloquy between the applicant's counsel and the 1J was inadequate
to fully apprise the applicant of his right to appea! and to effectuate a knowing and voluntary
waiver of his right. In neither the applicant nor his counsel evinced an understanding that
the 1J's reference to the finality of the order related to the aliens' right to appeal the order and the
1J did not take any steps to clarify. Id. at 174. While LJ's do not need to ask applicants whether
they fully understand their right to appeal, they are required to ask the parties whether they
accept a decision as "final," which can stand in a shorthand for a considered and intelligent
waiver, "Those who understand the meaning of this shorthand expression, such as aliens
represented by attorneys, may effectively waive appeal in response to this simple question." [n
re Rodriguez-Diaz, 22 1. & N. Dec. 1320, 1322 (BIA 2000).
Here [( Y@ J2iver was not "considered and intelligent.” Not only did |
ail to understand the finality of waiving his right to appeal at the hearing, but the record
supports the contention that the 1) did not ask the parties whether they accepteddecision as
"final." (Tr. at 142.). In fact the only discussion of the right to appeal on the record is the

following:

Judge td(9X()] I'm sorry, sir, I couldn't do anything for you, but
you'll appeal it to the Board, and maybe they don't agree with me and
they'll send it back.

(b) (6) [OXYB)prior lawyer]: We don't want to reserve our right to
appeal.
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Judge to [(9X(O) Oh, you don't?
Judge to (DO Ok, sir.

(Tr. at 142.) ((QXEOM he betieved that he could still appeal the 1J's decision at a later time.

(affidavit of (Y (3] in Support of His Appeal Brief, dated March 14, 2011 ({(9)¥(®))

Waiver Aff."), a true and correct copy of which is attached hereto as Ex. 7.) The 1J did not

clarify with either counsel off(9YSJllthat declining to appeal at the 1J hearing constituted his
final chance to appeal. Instead, the 1J accepted the waiver without questioning his understanding
of the finality of the waiver. In fact, the 1J never even spoke to YO Mllebout the waiver. (Tr.
at 142,) Consistent with such a misunderstanding, counsel and appellant filed a Notice of
Appeal that was received by the BIA on December 27, 2010.

RELIEF REQUESTED

Respondent respectfully requests this court to find that the 1J erred in failing to
grant him relief under CAT. Accordingly, Respondent urges this court to grant him relief on
appeal because his waiver was not "considered and intelligent," or, in the alternative, remand to

the IJ for further proceedings to determine his eligibility for relief under CAT.
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PROOF OF SERVICE
Case Name: (()J(S)]
AlienNo:  ADIONEEEEEE

On March 16, 1, DY Esq.. meiled a copy of this Respondent's Appeal Brief and
any attached pages via overnight mail to

March 16, 2011
Date

ATTORNEY FOR RESPONDENT
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In the Matter of

Case Hp,: A
oI5 (b) (6)

Regpondent IN REMOVAL PROCEEDINGS

ORDER OF THE IMMIGRATION JUDGE

This is a summary of the oral decision entered on 5/1‘?/’/ .
This memorandum is solely for the convenience of the ‘partiies. If the
proceedings should be appealed or recopened, the oral decision will become

?%ifggﬁiclal opinion in the case. _
The respondent was ordered ?mcved from the United States to:Z:S'fé’A k//f’,—-,,ngqj
or in the alternative to/‘g Gﬁﬁdﬁj‘fa,«y ) )

[ 1 Respondent's application for voluntary depaigg'é/cg Aem.é%’q (FPass.5le e
respondent was ordered removed to or in the {hbn;
alternative to . LI -

I 1 Respondent's application for voluntary departure was granted until

upon posting a bond in the amount of §
with an alternate order of removal to .

Reapgndent's application for:

[ Rsylum was ( }granted (L‘Taenied( }withdrawn.

%l Withholding of removal was { )granted {#denied ( withdrawn.

[ 1 A waiver under Section was { lgranted {( )denied ( )withdrawn.

[ 1 Cancellation of removal under section 240A(a) was ( Jgranted { Jdenied
{ )withdrawn.

Respondent's application for:

[ 1 Cancellation under section 240a(bh) (1) was ( ) granted { } denied

{ ) withdrawn. If granted, it is ordered that the respondent be issued
all appropriate documents necessary to give effect to this order.
{ 1 cancellation under section 240A(b} (2) was ( )granted ( Idenied
( Jwithdrawn. If granted it is ordered that the respondent be issued
all appropriated documents necessary to glve effect to thie order.
{ 1 Adjustment of Status under Section was ( Jgranted ( )denied
( lwithdrawn. If granted it is ordered that the respondent be issued
all appropriated documents necessary to give effect te this order.
{ Pf’ Respon

dent's application of (hff withholding of removal | deferral of

removal under Article III of the Convention Against Toxrture was
{ )} granted (& denied { } withdrawn.

i } Respondent's status was rescinded under section 2485.

{ ] Respondent is admitted to the United States as a until .

I 1 As a condition of admission, respondent is to post a § bond.

[ ] Respondent knowingly filed a frivolous asylum application after proper
notice,.

[ ! Respondent was advised of the limitation on diseretionary relief for
failure to appear as ordered in the Immjgration Judge's oral decision.

{1 roceedings were termipated.
A Y e, :
Date: M 3, 2011 (b) ( )
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zn wovees: (Y OR bl ©

CERTIFICATE OF SERVICE
THIS DOCUMENT WAS SERVED BY: MAIL (M) PERSONAL SERVICE (P)

TO: { ] A.LEN ﬂ 1 ALIEN c¢/o Custedial Officer
DATE: BY: COURT STAFF
tachments: [ } ECIR-33 { ] EOIR-
28 [ ) Legal Bervices List [ ] Other .
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LY P Y

IMMIGRATION COURT

(b) (6)
In the Matter of

Case Ho.: A(b)(6)
IO

Respondent IN REMOVAL PROCEEDINGS

ORDER OF THE IMMIGRATION JUDGE

Thiag igs a summary of the oral decision entered on ’2“%!20 .
This memorandum is selely for the convenience of the parties. If the
proceedings should be appealed or reopened, the oral decision will become
thf{pi%icial opinion in the case.
( The respondent was ordered removed from the United States to J’.S{‘né'l-
or in the altermative to -Aféﬁnd.&m,y ok SPair
{ 1 BRespondent's application for voluntary-departure was denied and
respondent was ordered removed to or in the
alternative to .
[ 1 Respondent's application for veoluntary departure was granted until
upon posting a bond in the amount of §
wi an altermate order of removal to .
e

Resp s application for:

[bdffﬁ§§§:m was | )granted { enied{ )withdrayn.

{ Withhelding of removal was ( lgranted ( p#ﬂEﬁ?;d { Jwithdrawn.

{ 1 A Waiver under Section was ( Jgranted {( }denied ( )withdrayn.

{ 1 Cancellation of removal under section 240A{ah was { Jgramnted |( )denied

{ J)withdrawn. .

Respondent's application for: v

{ 1 cCancellation under section 240A(b) (1} was ( T granted ( ) denied
{ )} withdrawn. If granted, it is ordered that the respondent be issued
all appropriate documents necessary to give effect to this order. -

{ 1 cCancellation under section 240A(b) (2) was ( Jgranted { )denied

"{ Jwithdrawn. If granted it is ordered that the respondent be issued

all appropriated documents necessary to give effect to this order.

{ 1 &adjustment of Status under Section was ( )Jgranted { )denied
{ withdrawn. If granted it‘i:’;:gs;ed that the respondent be issued

all appropriated documents essary to give effect to this order.
[ Respondent's application of ( withholding of removal |( m~Heferral of
removal under Arti III of the Convention Against Torture was
{ } granted | denied ( ) withdrawn.
1 Respondent's status was rescinded under section 246.
] ERespondent is admitted to the United States as a until
] As a condition of admission, respondent is to post a § bond.
] Respondent knowingly filed a frivolous asylum application after proper
notice.
[ ) Respondent was advised of the limitation on discretionary relief for

ailure to appear as ordered in the Immigration Judge's oral decision.
[ Proceedings were terxrming
I# 2 o

o e, gy q—
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U.S. Department of Jiitice

Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

5107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

Name: b) (6)

Date of this notice: §/3/2011

Enclosed is a copy of the Board's decision and order in the above-referenced case.

Sincerely,

Deonne. Cannu

Donna Carr
Chief Clerk

S OTHVLL
NIy

P
1]

Enclosure o

Panel Members:
Pauley, Roger

S

]

Y

api6 Y 6
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U.S. Department of Jice

Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

SI107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

pHs LIT{(OKO)]

(b) (6)

D) (6

Name: (b) (6) : (b) (6)

Date of this notice: 5/3/2011

Enclosed is a copy of the Board's decision in the above-referenced case. This copy is being
provided to you as a courtesy. Your attorney or representative has been served with this
decision pursuant to 8 C.F.R. § 1292.5(a). If the attached decision orders that you be removed

from the United States or affirms an Immigration Judge's decision ordering that you be
removed, any petition for review of the attached decision must be filed with and received by the
appropriate court of appeals within 30 days of the date of the decision.

Sincerelv.

Donna Carr
Chief Clerk
Enclosure
Panel Members:
Pauley, Roger
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U.S. Department of Justice Decision of the Board of Immigration Appeals
Exacutive Office for Immigration Review

Falls Church, Virginia 22041

e P S e —

File: Al(9E©) Date:
Inre: [(X©)

IN REMOVAL PROCEEDINGS

MAY - 3 201

APPEAL

ON BEHALF OF RESPONDENT: [(QXQ)] Esquire

ON BEHALF OF DHS: (b) (6)

Senior Attorney

CHARGE:

Notice: Sec. 237(a)2)(A)(ii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(ii)] -
Convicted of aggravated felony

APPLICATION: Convention Against Torture

The respondent, a native and citizen of Afghanistan, has appealed the December 16, 2010,
decision of the Immigration Judge. To the extent the respondent argues that the waiver of appeal
in this case was not knowing and intelligent, we agree. Respondent’s Br. at 14-16. See Matter of
Patino, 23 1&N Dec. 74 (BIA 2001) (en banc); see also 8§ C.F.R. § 1003.39 (2011).

Turning to the merits of the respondent’s appeal, we observe that the record does not contain an
oral or written decision explaining the Immigration Judge’s reasons for denying the respondent’s
request for deferral of removal under the Convention Against Torture {(CAT). See 8 C.F.R.
§ 1208.17; Matter of A-P-, 22 I1&N Dec. 468, 476 (BIA 1999) (stating that an Immigration Judge’s
decision is a separate and distinct part of the record from the transcript of the testimony).
Additionally, the respondent has filed a motion to remand with updated country conditions materials
attached. Asa result, we find remand warranted for the Immigration Judge (o issue a decision in this
case and to consider the respondent’s materials. On remand, the parties shall be given the
opportunity to file briefs and evidence, and further testimony may be taken, if necessary.

ORDER: The record is remanded to the Immigration Court for further proceedings consistent
with the foregoing opinion.

FOR THE BOARD
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he has to prove that somebody is going to torture him if he’s
returned. I'm sure you know what the standard is. So I really
grappled with this. I was, I was hoping to try to find
something more I ¢an -- more I can do for him, but I can’t, I

can’t create a form of relief that doesn’t exist. I'm sure you

understand, YRR,
RS

I'm sorry, sir, I couldn’t do anything for you, but you’ll
appeal it to the Board, and maybe they don’t agree with me and

they’1l send it back.

(D) (6)  pacmuue

12
13
14
15
16
17
18
is
20
21
22
23
24

25

e toh e
D

L
TR ——

T
D) )

1 sealiiiibfomisiontuhiiattivtanscatdniiitpeemndensy,.  that you -- why don’t
we do that: I‘11 send him to, to an alternate country. That’s
always the best thing to do, and I try to do that whenever I can

because I do have a heart, although it doesn’t show. What

alternate country, ma’am, do you want?

(b) (6) TO JUDGE

Israel.

DR E(0) (6)
A.(b)(G) 142 December 16, 2010
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Moutinho, Deborah (EOIR)

From: Keller, Mary Beth (EOIR)
Sent:  Thursday, September 22, 2011 2:28 PM
To: Moutinho, Deborah (EOIR)

Sub'iect: FW: Incident in{{) {(3)]

From: Dean, Larry R. (EOIR)
Sent: Thursday, September 22, 2011 2:17 PM

To: [BIG) (EOIR)
(IO

Subject: RE: Incident in
Thanks for bringing this to my attention.

LRD

en(b) (6) (EOIR)

Sent: Thursday, September 22, 2011 1:15 PM

To: Dean, Larry R. (EOIR}:HIG) (EOCIR)
Subject: Incident in (b) (6)

Importance: High

Judge Dean,

| feel compelled to forward to you andmthe below information | received this morning. | have not
questioned anyone about the below information.

(b) (6) appeared in my court on a bond motion. After appearing in my court, she went to IJ
(OXGE M court to appear via televideo. Upon the conclusion of my morning docket, she came back into my
courtroom and it appeared she was either on the verge of tears or just over tears. She related that IJ

OXB)refused to let her appear in the bond hearing and gave her client a zero bond. She also saidHYBY
instructed the Bailiffs to escort her from the courtroom.

1 do not know any other information, the history of the case before 1J [(g)(3)) and whether proper E-28s
were filed. :

Non-Responsive

Again, | emphasize | am not assessing idity of the information | received as to what happened in |J
m.:ourt. Non-Responsive
Non-Responsive

(b) (6)

9208
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Dean, Larry R. (EOIR)

From: Dean, LaryR. (EOIR)
Sent:  Tuesday, October 04, 2011 6:06 PM

NAn_roennneninl

As to the case, the Issue was not whether the attorney could appear by VTC. There was anather attorney
of record, and | determined that the subject attorney could not appear without submitting a 28. For
reference, whe mey wants to submit a complaint about an 1J, a goad approach is to refer the

attorney to the EOIR webpage to make the complaint. That places the decision on the attorney to make a
complaint or not; he or she decides, hopefully keeping you out of the mix.

Non-responsive

LRD
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EOIR FOIA Processing (EOIR)

From: Weisel, Robert (EQIR)

Sent: Tuesday, January 10, 2012 9:01 AM

To: Keller, Mary Beth (EQIR)

Subject: FW: Open Complaints in the I) Conduct Database

This is what | sent to Deborah, regardind(9))(®)) and[() ()l Considering your e mail, | need to find out when Sarah
counseled them.
Bob

Robert D. Weisel

Assistant Chief Immigration Judge
26 Federal Plaza- Suite 1237

NY, NY 10278

From: Weisel, Robert (EOIR)

Sent: Friday, January 06, 2012 12:03 PM

To: Moutinho, Deborah (EOIR)

Subject: RE: Open Complaints in the IJ Conduct Database

I will be faxing you an IJ complaint intake form for Judge [HYGY We can close this out as per discussion with Mary
Beth. The correct event for closure in this case is complaint dismissed. Because it was disproven. Regarding complaint
5530Y0N and 554BYGE. you can close these out as well with the event for both being ,oral counseling.

Robert D. Weisel
Assistant Chief Immigration Judge
26 Federal Plaza- Suite 1237
NY, NY 10278

From: Moutinho, Deborah (EOIR)

Sent: Thursday, January 05, 2012 8:35 AM

To: Weisel, Robert (EOIR)

Subject: RE: Open Complaints in the 1J Conduct Database

Perfect!!! Thanks
Deborah

From: Weisel, Robert (EOIR)

Sent: Wednesday, January 04, 2012 4:48 PM

To: Moutinho, Deborah (EOIR)

Subject: RE: Open Complaints in the IJ Conduct Database

Regarding complaint #590 [(J(®)]

This complaint was closed today, January 4, 2012. Corrective action was already taken - an intervening event.

Robert D. Weisel

Assistant Chief Immigration Judge
26 Federal Plaza- Suite 1237

NY, NY 10278

From: Moutinho, Deborah (EOIR)
Sent: Wednesday, January 04, 2012 4:02 PM
To: Weisel, Robert (EOIR)
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-EEE FOIA Processin(_; (EOIR)

From: Sukkar, Elisa (EQOIR)

Sent: Thursday, July 14, 2011 12:23 PM

To: Keller, Mary Beth (EQIR)

Cc: O'Leary, Brian (EOIR); McGoings, Michael (EOIR)
Subject: FW: Time to Talk

Importance: High

Dear Mary Beth:
I spoke to the IJ. Ji§ said no problem at all. P will call them today and have them converffI8 to active status.

He indicated that i§told the [[JY@EYBar flwas an 1J and only wanted to be exempted for CLE credits@I@understands
that under DOJ guidelines we need to have an active license as an attorney.

| asked for confirmation from the [[§YB)Bar as to the change inQIBstatusQIQ) said GRwill get it done right away.
| also asked QIQif fifhad served in the military and i indicatedfl§ did not.

As soon as | receive confirmation, | will forward it to you.

Thank you,

EMS

From: [DIG) (EOIR)

Sent: Thursday, July 14, 2011 12:12 PM
To: Sukkar, Elisa (EOIR)
Subject: RE: Time to Talk

| can talk now. | think they made me a member of the judiciary so | would be CLE exempt.

From: Sukkar, Elisa (EQIR)

Sent: Thursday, July 14, 2011 12:10 PM
To: [DYGENEEN 0%

Subject: Time to Talk

Importance: High

Dear Judge [(9)(®)]

| need to speak to you about your((s)](9H Bar status. It seems you have been classified under judiciary and possibly in
inactive status.

We need for you to correct this ASAP and convert your status to that of an active attorney. This is a requirement under
DOJ rules.

Please let me know when you are available so we can discuss this.

Thank you,

EMS 9243
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(o) (6)

Clinical Psvchologi

January 23, 2009

‘To Whom it May Concem:

(b (6) as been a paticnt of mine for the past two years. Very early on |
diagnosed ((9X(E) with severe Post Traumatic Stress Disorder and Panic Disorder. She
displays symptoms of Major Depression as well,

(b) (6) has survived a history of repeated childhood sexual assault. Her family shunned
her and she went on to sustain more scxual and physical trauma as an adolescent and young
adult. During her marriage to an American G.1., she was brutalized by years of domestic
violence, including severc physical assault by her husband, witnessing the physical abuse of her
children by his hand and eventually leaming that her husband sexually assaulted several of their
children as well as victims outside the family.

Currently ((9X®)] lives under the care of her son[(J(S)] and disabled

veteran of the U.S. Armed Forces. Under his care, she lives in a stable environment surrounded
by loving family. She has been an eager participant in treatment. She has responded favorably,
displaying periods of improved mental health. m-motional stability remains
fragile, however.

it is my opinion that{{(gJ()] epcated appearances in the court proceedings have resulted
in setbacks. Her panic and depression symptoms have escalated to levels previously unseen.
The thought of returning to Germany leaves her overwhelmed by fears, flashbacks, severe sleep
disturbance and debilitating panic attacks.

(b) (6) has one of the most tragic life stories of any patient I have worked with in my
fifteen years as a clinical psychologist, and | have worked with many trauma survivors. | appeal
to the court to consider the detrimental impact on ((K(S)] emotional well being as you
determine the course of her court appearances, and indeed, her ultimate fate.

Sincerely,

Clinical Psychologist

Cc: Clicnt Record
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EQCIR FOIA Processing (EOIR)

From: Maggard, Print {EQIR)

Sent: Monday, January 09, 2012 5:22 PM

To: Keller, Mary Beth (EOQIR)

Subject: RE: 1C Memo -0 NIIIIEIEGEEE D cember 27, 2011)

That sounds good, | talked to Jack a while about this one last week. | am trying to find time to go through the file and look
for other discipline or training in the past. Thank you!

Print

PRINT MAGGARD

Assistant Chief Immigration Judge
United States Immigration Court
Executive Office for Inmigration Review
120 Montgomery Sireet, Suite 800

San Francisco, CA 94104

(b) (6)

From: Keller, Mary Beth (EQIR)
Sent: Monday, January 09, 2012 1:36 PM
To: Maggard, Print (EQIR)

Subject: RE: 1IC Memo - [(DYE I (Occember 27, 2011)

Print,

| have not forgotten you! Will give you a call this week — maybe after out ACIN mtg tomorrow? Since this one came inin
2012, it's not going to be part of this last quarter's (Oct 1.2011 — Dec 31. 2011) report in terms of statistics, so, we have
time.

Mtk

From: Maggard, Print (EQIR)
Sent: Wednesday, January 04, 2012 11:43 AM
Ta: Keller, Mary Beth {EQIR)

Subject: RE: 1IC Memo - [HYB) December 27, 2011)

Mary Beth, | have reviewed the documents, | had already read this decision last week and knew this was
coming. Whenever is a good time for you to talk to me about these just let me know, NI REEE Jeog SV

Non-Responsive

Thank you!
Print

PRINT MAGGARD

Assistant Chief Immigration Judge
United States Immigration Court
Executive Office of Immigration Review
120 Montgomery Street, Suite 800

San Francisco, CA 94104

From: Moutinho, Deborah {EQIR)
Sent: Tuesday, January 03, 2012 8:15 AM
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EOIR FOIA Processing (EOIR)

From: Davis, John (EQIR)

Sent: Thursday, August 30, 2012 5:03 PM

To: Keller, Mary Beth (EOIR)

Cc: Rosenblum, Jeff (EOIR); Elliot, Nina (EQIR); McGoings, Michael (EOIR); O'Leary, Brian

(EQIR); Weil, Jack (EOIR)

Subject: (b) (6) el

Importance: High
Sensitivity: Private

Mary Beth and all,

Judge Weil and | have completed 1) [{ (&)} remedial training. Jack departed [()){(§)] this morning heading back

to Falls Church! The news he is bringing with him is not good at all! As you may recall the three of us had discussions
regarding 1J performance. | was optimistic that Judge [{S)J{(&)}] was simply being lazy and that the training may
serve to motivate back into performing well. My concern now is |J ({s)(S)Jilflack of mastery of the most basic skills

of an lJ is jeopardizing the cases |l is completing.

Let me start by discussing the training regimen that IJ Weil developed and used in teaching IJ [{(§)J{8}} | have been an
attorney for 25 years, and have participated in and received training in the military, at INS, the Judicial Law College and 2
bar associations, nothing | have seen in that time compares to the professionalism and thoroughness of the plan that
ACIJ Weil put together for Judge [{()J{&)} ACl) Weil provided me with a copy of the Training Plan for Judge [{s) (&}
week before the training began. The training plan integrated no less than 15 cases that the BIA had remanded to 1
(OX(@Phad and Judge Weil used them exceeding well as teaching points! In addition to integrating remanded cases
Judge Weil incorporated numerous other teaching aides to assist |J [{)J{§)}] in the training. | cannot speak highly
enough about the job Judge Weil did in preparing and executing the remedial plan for 1J [{S){&)}]

While AClJ Weil did an outstanding job in the planning and execution of 1J [{s)]{(§Jf] remedial training | could hope that
Judge [(X(JPwould have been nearly as well prepared. Despite the fact that | had sat down with Judge [{JJ(§on
two occasions (totaling nearly 5 hours) to discuss some of deficiencies | do not believe that |l understood the depth
of performance problems until the beginning of the second day of training! | know that | was utterly amazed at how
lacking Judge [()J(&) performance is! During the course of the first training day Judge did at least five oral
decisions, only one, where Judge [(s)){{&)] was using a script prepared by Judge Weil was jjlimarginally successful, and
then only until i reached the analysis portion of the decision. Judge [(J]{(§]] failed to take any notes during the

training and was simply not assimilating the information that Judge Weil and | were providing to .

Perhaps nothing more clearly illustrates the magnitude of the deficiencies then the first hearing on day two of the
training. The second training day Judge [()J{SJll normal calendar was left in place and Judge Weil and | observed
Judge [(J(JY In court. The first hearing was scheduled to be a 240(a)(B) non LPR Cancelation of Removal. However,
no application had been filed. DHS counsel and Respondent’s counsel talked and the parties agreed to post conclusion
voluntary departure. Judge [(SJ](@) rroceeded with that hearing but Jjif misstated the burden of proof on removability,
using the old clear, convincing and unequivocal standard burden from the Woodby case, and then for voluntary
departure used the clear and convincing standard rather than the preponderance of the evidence standard. Next Judge
QYW indicated that , “had looked at the file,” (as opposed to the evidence of record) and concluded voluntary
departure was appropriate. Judge [()J(9J then stated that Jjf was going to grant voluntary departure until November
5, 2012 and that if the respondent did not depart the United States by then, “it would be taken away,” At no point did
enter an alternative order of removal from the United States to the respondents country of nativity! then
concluded the hearing, but it quickly it occurred to @BRthat @ had forgotten to set a bond. Judge went back on

1
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the record and said that there we be no bond so that respondent could use the money to go back, then again
concluded the hearing without asking DHs if they had any objections to the “No Bond.”

Judge [(N(SWsccond case of the day was also a 10 year cancellation and it went very quickly due to the fact that
Respondent has a United States citizen daughter who will turn 21 years old in November and will be able to petition for
her mother. While never determining if the mother was prima facie eligible to adjust Judge [()JJ{9}}] did “find good
reason to continue the hearing” (as opposed to finding good cause) to continue the hearing. | missed the third hearing
due to problems I [{)Jf(§)]was causing (that’s a wholly different e-mail) but I'm sure that Judge Weil may have
comments on how it went.

While all of these errors, and wrong burdens are really not significant in the cases as they were not appealed, they are
indicative of Judge [(S)(SJ failure to master the most basic skills of being an IJ and of Judge [(S(SI inability to
adequately recognize issues. The depth of Judge [(JJ(I ineptitude frightens me!

Judge Weil provided a homework assignment for Judge [{s){{9)] and that was to watch a 42A LPR COR videotaped
hearing and then do another oral decision, the decision may be oral or written and the decision will go to Judge Weil for
his review. | instructed the JLC's to not accept an assignment from Judge [()J() on a 42A case that did not have an A
number. Despite the fact that Judge Weil has provided Judge [(SJ]{@) with more than enough tools to succeed, Judge
(QX@Wsimply cannot master the basic skills. | am hopefully but not optimistic that Judge [(( will succeed in this
assignment. If Jffj does fail this assignment as I believe [ff will, then the only option that I have will be to place [l on a
Performance Improvement Plan (PIP). Prior to doing that | want to let attempt to successfully complete Judge
Weil’s homework assignment and | want to ask some additional questions. The [(SJJ{8})] Court clerk, [({)R{3)] had
previously indicated to me, and reiterated to Judge Weil and me that it seemed as though Judge [(S)(§Jwas having
some memory problems lately. In one instance it took Judge [()J{S] three attempts to schedule an expedited asylum
hearing within 180 days, in another |l cancelled all of @ cases for a Friday, then came in on that Friday and asked why
had no cases on jjilldocket, when reminded that gl had cancelled the docket Judge [(J](&) could not remember
why, in the final instance Judge [(s)]{W attempted to schedule case into the open day that was scheduled for

training. Judge ()] , and @l memory problems might have a medical reason which would explain
deficient performance. | do not believe that is the case but | would like to confidentially talk with Judge [(S)K(S)Il clerk
and see if there are other examples of memory lapses.

I would like to rule out any medical caused before placing Judge [()]{(§J on a PIP. If, and when [l fails the homework
assignment and medical causes have been excluded | believe that we will need to place Judge on a PIP. |

understand the ramifications of that and know the work that it will entail; | simply do not see any other viable options at

this point. Judge has told some of the other I)’s in the [(s)(§)] court that jlintends to retire in () (I hich
is the earliest that [ can retire. However, Judge [()JJ{8] has not informed the CA or me of that. Again just

because may retire that is not a reason not to take appropriate action.

| apologize for the lengthiness of this email but | believe that the stellar efforts by Judge Weil in attempting to retrain
Judge [(X(9] coupled with Judge [(J(J Miserable performance based either on a medical condition or utter lack of
skills merited it.

| know that the creation and implementation of a performance implementation plan takes time, with your concurrence
Mary Beth | would like the ELR folks to start work of the PIP so that we may implement when necessary.

Warmest Regards,

John W. Davis

Assistant Chief Immigration Judge
3130 North Oakland Street
Aurora, CO 80010
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EOIR FOIA PrOCQSSing (EOIR) - = —_—

From: Dean, Larry R. (EQIR)

Sent: Tuesday, November 13, 2012 2:55 PM
To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

| prefer to leave it open and note that performance counseling occurred on 10/31/2012. | would like to have the BIA
decision before going further. Does that work?

LRD

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, November 13, 2012 1:05 PM
To: Dean, Larry R. (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Hey Larry,

All | actually needed was [DY@Nif | follow you, you actually addressed it with performance counseling, then we can close
it that way, either counseling, or, corrective action already taken (that would be the performance counseling). We'd just
need the date. Or, we can leave it open per your comments below.

Let me know -

Thanks.

Mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, November 13, 2012 1:55 PM
To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Regarding:

1. (OIG)
Also, raised at the same time were: [(f() A(b) (6) , and (6)
I concluded that the last three (b) (6) ) raised legal issues, not conduct or performance issues,
and did not take action regarding those.
Regarding based on my examination and after receiving Paul’s input, | decided that DHS’s conduct,
though probably not deliberate, created an appearance that prevented me from taking any further action
against the IJ. The lJ and | had some exchanges of e-mails, and | considered the matter closed when
apologized for what Bl said to the CA regarding the CA’s involvement.

2. DO
Issued written counseling on 8/21/12 for intemperate conduct in hearing

3. IO 9365
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Issued written counseling on 8/27/12 for conducting contentious hearing

(o) (6)

I have not taken final action in this case. | did, however, consider this as a performance issue when writing 1J

QXM rrogress review, regarding conducting contentious hearings. [f it is acceptable, | would like to leave
this matter open regarding conduct. The case has been appealed, and | believe the BIA will address this
further. OK?

Have | addressed the ones that are open at this time, or are there others that | need to update?

LRD

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, November 13, 2012 8:51 AM
To: Dean, Larry R. (EOQIR)

Subject: RE: BIA Decisions of the last 6 months

LRD -

IF you are feeling any better and can confirm this today, | will take it off the “open” list for the yearly stats.
Tx.

mtk

From: Dean, Larry R. (ECIR)

Sent: Thursday, November 08, 2012 9:06 AM
To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Mary Beth,

It may be early next week before I close the loop on this. [N[O]ARR(=K]sleJgIS{\V/=]

Non-Responsive

LRD

From: Keller, Mary Beth (EOIR)

Sent: Wednesday, November 07, 2012 11:48 AM
To: Dean, Larry R. (EOIR)

Subject: FW: BIA Decisions of the last 6 months

Larry,

Trying to parse out what you did with one complaint regarding Judgem number 648 in the db, and was the one
involving {DYB¥rom att{DYONEM | think that was the one that prompted our 6 month review of Eil8cases by Paul,
which didn’t turn much up (see below) and per your July 24 email (below) you were inclined to counsel. Inyour Aug 27
email it sounds like you may have in fact counsele[{JJB)as one of the “two other matters.”

Did you, and if so, what date? If not, we need another disposition.

I know thatRl had several matters swirling at the same time, but | think this is the last one that remains of that group
that we need clarification on.
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Thanks!

Mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, August 28, 2012 9:56 AM

To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Agree. 1J did make allegations without knowledge of the facts.[@f@lapologized—somewhat reluctantly—to the CA. | think
that closing this based on the apology is the right way to conclude this. DHS' intent aside, DHS should have
communicated with the 1J about what they did and why.

| am FAXing some e-mails and a close out of the intake sheet.

LRD

From: Keller, Mary Beth (EOIR)

Sent: Monday, August 27, 2012 3:05 PM

To: Dean, Larry R. (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Ok — I think we could put it in the db, and then track it as concluded (corrective action already taken). What do you
think?
Mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, August 27, 2012 3:24 PM

To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

| think that | am going to let this one go away.

| have counseled((X@E)n two other matters and have another issue to decide, and this is not one that | would want to
appear to defend DHS.

That said, | think that DHS did not intend the outcome or the perception they created in | also agree with you that the
perception is not good and | would not want to create the impression that | agreed with their precise actions. Even with
that, if seeing the respondent in @8 face-to-face was an issue, 1JYBFould have gone tdBHYG) p complete the
case. That's an option that | have offered in the past and that, on occasion,@I8has used.

LRD.

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, August 21, 2012 3:52 PM

To: Dean, Larry R. (EOIR)

Subject: RE: BIA Decisions of the last 6 months

9367
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Just checking in on this --- and the one attached.

| did in fact just listen t{@f@Jend, have to say that in the part where the judge is most irritated, | kind of have to agree
that that whole scene with the mentally challenged respondent being moved by DHS is problematic. However, in the
later hearings, the judge remains a little too deliberate, sanguine, and condescending, putting emphasis on certain
words for effect, and almaost mocking of the respondent’s mother..."Perhaps your love wasn’t enough...”

| know that the judge also just got another decision back from BIA last week.
Aaargh. Multiple counselings? Or?

Mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, July 24, 2012 12:42 PM

To: Keller, Mary Beth (EOIR); Monsky, Paul (EQIR)
Subject: RE: BIA Decisions of the last 6 months

I'm inclined in that same direction, based on the couple of things that | have.

LRD

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, July 24, 2012 11:27 AM

To: Dean, Larry R. (EOIR); Monsky, Paul (EOIR)
Subject: RE: BIA Decisions of the last 6 months

Larry,

This sounds like “good news” — At least up to this point. Short of looking further into Judge [(sK(3Ilhearings via auditory
review of DAR, which I'm not sure is warranted yet, | think counseling on the item of concern makes sense. Thoughts?
mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, July 24, 2012 10:32 AM

To: Monsky, Paul (EOIR)

Cc: Keller, Mary Beth (EQIR)

Subject: RE: BIA Decisions of the last 6 months

Paul,
Thanks for the help and the report back.
LRD

From: Monsky, Paul (EOIR)

Sent: Tuesday, July 24, 2012 9:30 AM 9368
To: Dean, Larry R. (EOIR)
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Moutinho, Deborah (EOIR)

From: Keller, Mary Beth (EQIR)

Sent: Tuesday, November 13, 2012 3:03 PM
To: Moutinho, Deborah (EOIR)

Subject: FW: BIA Decisions of the last 6 months
D-

Ok, this one stays open, but please add a that performance counseling was done on 10/31/2012 -
Thanks.
Mtk

From: Dean, Larry R, (EOIR)

Sent: Tuesday, November 13, 2012 2:55 PM
To: Keller, Mary Beth (EQIR)

Subject: RE: BIA Decisions of the last 6 months

I prefer to leave it open and note that performance counseling occurred on 10/31/2012. | would like to have the BIA
decision before going further. Does that work?

LRD

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, November 13, 2012 1:05 PM
To: Dean, Larry R. (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Hey Larry, (b) (6)

All | actually needed was —if | follow you, you actually addressed it with performance counseling, then we can close
it that way, either counseling, or, corrective action already taken (that would be the performance counseling). We’d just
need the date. Or, we can leave it open per your comments below.

Let me know -

Thanks.

Mtk

From: Dean, Larry R, (EOIR)

Sent: Tuesday, November 13, 2012 1:55 PM
To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Sl(b) (6)

Also, raised at the same time were (b) (6) R (b) (6) .(b) (6)
| concluded that the last three (b) (6) raised legal issues, not conduct or performance issues,

and did not take action regarding those.

Regarding@@)based on my examination and after receiving Paul’s input, | decided that DHS’s conduct,
though probably not deliberate, created an appearance that prevented me from taking any further action
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(b) (6)
against the IJ. The Il and | had some exchanges of e-mails, and I considered the matter closed when
apologized for what@J@said to the CA regarding the CA’s involvement.

2. Y6 )

Issued written counseling on 8/21/12 for intemperate conduct in hearing

. DICHE

Issued written counseling on 8/27/12 for conducting contentious hearing

Sl () 6)

I have not taken final action in this case. | did, however, consider this as a performance issue when writing 1)
[OIGM progress review, regarding conducting contentious hearings. If it is acceptable, | would like to leave
this matter open regarding conduct. The case has been appealed, and | believe the BIA will address this
further. OK?

Have | addressed the ones that are open at this time, or are there others that | need to update?

LRD

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, November 13, 2012 8:51 AM
To: Dean, Larry R. (EOCIR)

Subject: RE: BIA Decisions of the last 6 months

LRD ~

IF you are feeling any better and can confirm this today, | will take it off the “open” list for the yearly stats.
Tx.

mtk

From: Dean, Larry R. (EOIR)

Sent: Thursday, November 08, 2012 9:06 AM
To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Mary Beth,

It may be early next week before | close the loop on this. MR I

LRD

From: Keller, Mary Beth (EOIR)

Sent: Wednesday, November 07, 2012 11:48 AM
To: Dean, Larry R. (EOIR)

Subject: FW: BIA Decisions of the last 6 months

Larry,
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‘Trying to parse out what you did with one complaint regarding Judge [BY®Y} number 648 in the db, and was the one
involvinm from atty(SYGEll ! think that was the one that prompted our 6 month review o@X&cases by Paul,
which didn’t turn much up (see below) and per your July 24 email (below) you were inclined to counsel. Inyour Aug 27
email it sounds like you may have in fact counseled@®Y@hs one of the “two other matters.”

Did you, and if so, what date? If not, we need another disposition.

| know thatmhad several matters swirling at the same time, but | think this is the last one that remains of that group
that we need clarification on.

Thanks!

Mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, August 28, 2012 9:56 AM

To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Agree. |J did make allegations without knowledge of the facts. Wapologized—somewhat reluctantly—to the CA. | think
that closing this based on the apology is the right way to conclude this. DHS' intent aside, DHS should have
communicated with the 1J about what they did and why.

I am FAXing some e-mails and a close out of the intake sheet.

LRD

From: Keller, Mary Beth (EOIR)

Sent: Monday, August 27, 2012 3:05 PM

To: Dean, Larry R. (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Ok — I think we could put it in the db, and then track it as concluded (corrective action already taken). What do you
think?
Mtk

From: Dean, Larry R. (EOIR)

Sent: Monday, August 27, 2012 3:24 PM

To: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

I think that | am going to let this one go away.

| have counseled on two other matters and have another issue to decide, and this is not one that | would want to
appear to defend DHS.

That said, I think that DHS did not intend the outcome or the perception they created inX@I also agree with you that the
perception is not good and | would not want to create the impression that | agreed with their precise actions. Even with
that, if seeing the respondent in @I face-to-face was an issue, IJ [HYBkould have gone to to complete the
case. That's an option that | have offered in the past and that, on occasion B8 has used.

LRD.
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From: Keller, Mary Beth (EOIR)

Sent: Tuesday, August 21, 2012 3:52 PM

To: Dean, Larry R. (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Larry,
Just checking in on this --- and the one attached.

I did in fact just listen to and, have to say that in the part where the judge is most irritated, | kind of have to agree
that that whole scene with the mentally challenged respondent being moved by DHS is problematic. However, in the
later hearings, the judge remains a little too deliberate, sanguine, and condescending, putting emphasis on certain
words for effect, and almost mocking of the respondent’s mother...”Perhaps your love wasn’t enough...”

I know that the judge also just got another decision back from BIA last week.
Aaargh. Multiple counselings? Or?

Mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, July 24, 2012 12:42 PM

To: Keller, Mary Beth (EOIR); Monsky, Paul (EOIR)
Subject: RE: BIA Decisions of the last 6 months

I'm inclined in that same direction, based on the couple of things that | have.

LRD

From: Keller, Mary Beth (EOIR)

Sent: Tuesday, July 24, 2012 11:27 AM

To: Dean, Larry R. (EOIR); Monsky, Paul (EOIR)
Subject: RE: BIA Decisions of the last 6 months

Larry,

This sounds like “good news” — At least up to this point. Short of looking further into Judge [SX®M hearings via auditory
review of DAR, which I'm not sure is warranted yet, | think counseling on the item of concern makes sense. Thoughts?
mtk

From: Dean, Larry R. (EOIR)

Sent: Tuesday, July 24, 2012 10:32 AM

To: Monsky, Paul (EOIR)

Cc: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Paul, 9408
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Thanks for the help and the report back.
LRD

From: Monsky, Paul (EOIR)

Sent: Tuesday, July 24, 2012 9:30 AM

To: Dean, Larry R. (EOIR)

Cc: Keller, Mary Beth (EOIR)

Subject: RE: BIA Decisions of the last 6 months

Hi, Judge Dean,

I've looked through all the Board decisions in matters that have been returned Judg®DXBEbver the last year (remands,
BCR, and sustained appeals). There weren't a substantial number of appeals overall, and the percentage of remands is
not alarming. None of the BIA decisions expresses a problem with Judge[SYGIllemeanor or tone. In one instance, the
subtext of the Board decision on appeal from the denial of reopening an in absentia case based on IAC is that Judge
®XB) was too rigid in requiring counsel's compliance with rules. 1J conduct isn't even tangentially related to the reasons
for the other remands on the face of those decisions, which are typical remands based on differing opinions regarding
burden of proof where@f@Hecision may have been upheld had another panel reviewed the matter.

Paul

From: Keller, Mary Beth (EOIR)

Sent: Thursday, July 12, 2012 2:27 PM

To: Monsky, Paul (EOIR)

Subject: BIA Decisions of the last 6 months

Paul,

| spoke w/ Judge Dean, and, his request was simply that you review all the BIA decisions that have come out in the last
six months relating to Judge[{SYERto see if there is anything in there of concern.

Shouldn’t be a lot there, but, presumably a few.

Let me know if you have a problem getting those from the VLL -

Mtk
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causing a delay of 16 months. | have considered your exptanation for your late arrival,
including your statement that you are dependent upon someone eise for transportation to
work; | have also considered the impact of your late arrival upon the court's docket and
operations. | have decided that under these circumstances | will hot approve leave for
September 25 and you will be placed into an absence without leave status for the period
from 8:00am-8:45am (as leave is charged in 15-minute increments).

. We discussed your recent arrival times. During the month of September, you have been
on time 4 days; you have been late to work 12 times and were out sick 2 additional
days. As you know, | have approved all of those after-the-fact leave requests despite
their impact on your docket (in some cases your late arrival caused hearings to be
delayed; in other cases your late arrival reduced the amount of preparation time for the
day's cases). In the future, it is extraordinarily unlikely that | will approve any leave
requests that involve your arriving at work after the start of your scheduled hearings
(8:30am). You should also understand that even if you arrive before 8:30 - but still after
your 8:00am start time — it is unlikely that | will approve leave requests for reasons that

involve traffic delays, late departures, or other routine commuting matters that ali of us
must anticipate.

We also discussed generally the motor vehicle accident in which you were involved on
Monday, September 17. You told me that you had been prescribed

but that those prescriptions had been provided over the phone and without examination
by a physician. | restated my concern, expressed on Monday, that it was essential that
you hear cases only when you are fit for duty and that you notify me of any adverse
effects of your medication(s). You expressed concem about sitting for prolonged periods
and asked my views on whether you might take additional breaks or stand for portions of
hearings. | said that | would be happy to discuss appropriate accommodations if you
made such a request, but that requests for accommodations must be supported by
medical or other documentation and that you had made no such requests of me. You
referred to request(s) you may have made to a previous supervisor; | noted that you said
your medications, sitting for prolonged periods, and taking breaks were related to your
recent motor vehicle accident, for which you had not made any accommodation
requests. You said you understood and would submit an accommodation request, with
supporting documentation, should you feel an accommodation necessary after meeting
with your physician.

| look forward to your effort, as we discussed, to alter your departure schedule to ensure
your timely arrival. I[\N{eJaBe=ToJolg IS\

Non-responsive

¥ there is anything in this message that you believe is inconsistent with our discussion

today or needs clarification, please ask. Thank you.

Christopher A. Santoro
Assistant Chief Immigration Judge
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after-the-fact leave requests despite their impact on your docket (in some cases your late arrival caused
hearings to be delayed; in other cases your late arrival reduced the amount of preparation time for the day’s
cases). In the future, it is extraordinarily unlikely that | will approve any leave requests that involve your arriving
at work after the start of your scheduled hearings (8:30am). You should also understand that even if you arrive
before 8:30 - but still after your 8:00am start time — it is unlikely that { will approve leave requests for reasons
that involve traffic delays, late departures, or other routine commuting matters that all of us must anticipate.

7. We also discussed generally the motor vehicle accident in which you were involved on Monday, September
17. You told me that you had been prescribed YOI but that those prescriptions had been
provided over the phone and without examination by a physician. | restated my concern, expressed on Monday,
that it was essential that you hear cases only when you are fit for duty and that you notify me of any adverse
effects of your medication(s). You expressed concern about sitting for prolonged periods and asked my views on
whether you might take additional breaks or stand for portions of hearings. 1 said that | would be happy to
discuss appropriate accommodations if you made such a request, but that requests for accommodations must
be supported by medical or other documentation and that you had made no such requests of me. You referred
to request(s) you may have made to a previous supervisor; | noted that you said your medications, sitting for
prolonged periods, and taking breaks were related to your recent motor vehicle accident, for which you had not
made any accommodation requests. You said you understood and would submit an accommodation request,

with supporting documentation, should you feel an accommodation necessary after meeting with your
physician.

. . Non-responsive
i look forward to your effort, as we discussed, to alter your departure schedule to ensure your timely arnval.-

Non-responsive

Iif there is anything in this message that you believe is inconsistent with our discussion today or needs clarification,

please ask. Thank you.

Christopher A. Santoro
Assistant Chief Immigration Judge
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b) (6

Pro Se Respondent
DETAINED since December 20, 2005

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

IN BOND PROCEEDINGS

)

(b) (6) % File No.
)
)

Date Submitted: March 27, 2013

In The Matter Of

Respondent.

MOTION AND REQUEST FOR ISSUANCE OF BRIEFING SCHEDULE
ON TIMELY SUBMITTED BOND APPEAL FROM THE IMMIGRATION
JUDGE’S BOND DECISION DATED FEBRUARY 11, 2013
IN BOND PROCEEDINGS, TIMELY RECEIVED AND
TIMELY FILED BY THE BOARD MARCH11, 20i3

The Respondent, pro se, hereby respectfully moves this Honorable Board to acknowledge
receipt and timely filing of the Respondent’s timely submitted Notice of Appeal Form EOIR-26

from a decision of an Immigration Judge’s bond decision dated February 11,2013 in bond

proceedings, timely delivered to the Board via USPS Certified Mail on March 11, 2013,

et T ot
inistaKeiny incoiTeci)

“motion”, and to issue a briefing schedule.

Request for lssuance of Briefing Schedule 9560
(b) (6) 1 on Tumely Filed Bond Appeal
March 27, 2013
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Specifically, on February 11,2013, the Immigration Judge granted the Respondent’s

request for bond redetermination in{{S)(8)] bond proceedings, in a startingly excessive
amount of $65,000.00, without articulating any justification at all, effectively precluding the
Respondent’s release from constitutionally and statutorily unauthorized and totally unjustified

prolonged detention of over seven years now, since December 20, 2005;

On March 6, 2013, the Respondent timely filed his original Notice of Appeal Form

EOIR-26, on its face explicitly marked “IN BOND PROCEEDINGS”, together with a copy of
the IJ’s bond decision and other documents attached thereto, appealing the unreasonable and
totally unjustified excessive amount of the bond amount and claiming, infer alia, entitlernent to
release on his own recognizance. Please see Attachment 1_hereto (copy of Form EOIR-26).

On March 7, 2013 (the following day). in an abundance of caution, the Respondent again

mailed to the Board a copy of the very same timely Notice of Appeal Form EOIR-26, explicitly
marked “IN BOND PROCEEDINGS”, with copies of all same attachments.

On March 11, 2013, both large manila envelopes with the Respondent’s timely Notice of

Appeal Form EOIR-26 explicitly marked “IN BOND PROCEEDINGS" on its face, together
with all attachments, were delivered to the Board via USPS CertifiedMail. Please see Attachment
1 herein, copies of the USPS Certified Mail Receipts and USPS “Track & Confirm” e-mail
print-outs confirming delivery. |

On March 12, 2013, the Board’s Clerk mistakenly incorrectly entered a “Filing Receipt

for Motion™ into the Board's computer systems of records, which should have been entered as a
“Filing Receipt for Bond Appeal”, and also mischaracterized the bond appeal as a “MTR BIA-
REC™ in “Removal Proceedings™, when in fact it is a timely “Notice of Appeal in Bond

Proceedings”. Please see Attachment 2 hereto (copy of the 3/12/2013 Clerk’s Receipt).

(b) (6) Request for Issuance of Briefing Schedule
2 on Timely Filed Bond Appeal

March 27, 2013
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On March 18, 2013, to his dismay, Respondent received in the mail the Board’s

incorrectly entered “Filing Receipt for Motion” (an obvious mistake), when in fact the receipt
should read “Filing Receipt for Timely Bond Appeal”. Please see Aftachment 2 hersto.

On March 19, 2013, the Respondent promptly wrote a letter to the Clerk, together with a

copy of his timely Notice of Appeal Form EQIR-26 and of all documents submitted with the
bond appeal, requesting correction of the obvious mistake, and to be provided with a “Filing
Receipt for Bond Appeal™, together with a briefing schedule. Please see Auachment3 hereto.

On March 20. 2013, Respondent telephoned the BIA's Clerk’s Office (703) 605-1007

and discussed the problem with Board Clerk Ms. Malhia, who instructed Respondent to resubmit
copies of everything. Pursuant to Ms. Malhia’s instructions, Respondent wrote another letter
imquiring about his timely filed Bond Appeal and mailed it to the Board, together with copies of
everything. Please see copy of the 3/20/2013 letter as Attachment 4 hereto.
On March 21. 2013, Respondent again mailed a copy of his March 20. 2013 letter to
the Board, 1ogether with another copy of the timely filed Notice of Appeal Form EOIR-26.
THEREFORE, the Respondent respectfully moves this Honorable Board to acknowledge

timely receipt and timely filing on March 11, 2013 of Respondent’s Bond Appeal, and to issue

a briefing schedule in this appeal for full briefing and consideration by the Board.
I declare under penalty of perjury that the foregoing is true and correct pursuant to

28 US.C. § 1746.

pae: Mardh 87,8013 b 6
(D) (

Request for [ssuance of Briefing Schedule

3 on Fimely Filed Bond Appeal
March 27, 2013
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PROOF OF SERVICE

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

In Bond Proceedings

L M the undersigned pro se Respondent in this action, hereby
declare and certify that a true copy of the enclosed documents entitled:

MOTION AND REQUEST FOR ISSUANCE OF BRIEFING SCHEDULE
ON TIMELY SUBMITTED BOND APPEAL FROM THE IMMIGRATION JUDGE’S BOND
DECISION DATED FEBRUARY 11,2013 IN BOND PROCEEDINGS,
TIMELY RECEIVED AND FILED BY THE BOARD ON MARCH 11, 2013

in the above entitled case, was served by institutional internal mail and United States mail on

3-QY-3%13  in sealed envelope(s) with fully prepaid first-class postage affixed
thereon, and dropped in the designated U.S. Mail institutional mailbox for forwarding to the
Court and the Department, addressed as follows:

Board of Immigration Appeals ICE District Counsal
Clerk™s Office US Dept. of Homeland Security
P. 0. Box 8530

Falls Church, Virginia 22041 (b) (6)

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and ability pursuant to 28 U.S.C. § 1746.

()
Date: MWL‘% 3‘7{ A3
March 27, 2013 ‘ 6

Request for [ssuance of Bnefing Schedule

4 on Timely Filed Bond Appeal
March 27, 2013
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OMB# 1125-0002

U.S. Department of Justice Notice of Appeal from a Decision of an

Executive Qffice for Immigration Review
Bouard of inmigration Appanls

Inmigration Judge

Stapie Check or Money Order Here. fnclude Name(s) and
A" Mumber(s) on the face ol the check or money order.

L

List Name(s} and “A” Numbe1(s) of all Respondent(s)/Applicant(s): - For Official Use Only

(b) (6)

& (D) (6)

Detained Since December 20, 2005

NOYBY BOND PROCEEDINGS

WARNING: Names and “A” Numbers of everyone appealing the
'_ Immigration Judge’s decision must be written in item #1. The names and.
~*  “A” numbers listed will be the only ones considered to be the subjects of

_ the appeal. '
Iam B{he Respondent/Applicant [ DHS-ICE (Mark only one box.)
Iam IE/DETA_INED [} NOT DETAINED (Mark only one box.)

My last hearing was at (b) (6) (Lecation, Ciyy, State)

What decision are you appealing?

Mark only one box below. If you want to appeal more than one decision, you must use more than one Notice of
Appeal (Form EQIR-26).

) I am filing an appeal from the Immigration Judge’s decision in merits proceedings (example: removal,

deportation, exclusion, asylum, etc.) dated
/

m’ﬁm filing an appeal from the Immigration Judge’s decision in bond proceedings dated
\ . (For DHS use only: Did DHS invoke the automatic stay
provision before the Iramigration Court? U Yes O No.}

(J Iam filing an appeal from the Immigration Judge’s decision derzying a motion to reopen or a motion
to reconsider dated

(Please attach a copy of the Immigration Judge s decision that you are appealing.)

PRI SE SEE by Almeied . oS

Page 1 of 3 9565
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b
proe U.s. DEP‘M;TMENT OF JUSTICE
- Exg:cutwe Office for Immigration Review Sl

=

< : o L hnmxiatlon Court
r'

' ; A ’ e ) CaseN (R
| ) Docket{K()]
. ; 3
Respondent ) - In Bond Proceedings
ORDER OF THE IMMIGRATION JUDGE i‘
Request having been mage for a change in the 'cusi:ody status of the respondent pursuant to 8 C.F.R. §1236.1(d)(1), "
and having considered the representations of Immigration and Customs Enforcement and the respondent, it is e
HEREBY ORDERED that: _ . e
1 The request for a change in the custody status of the respondent be denied.
‘f-fﬁ‘» The request for a change in the custody status of the respondent be granted and that the respondent be:
£ SO released. from custody on respondent’s own recognizance; or, ?__ﬂ'_. e
)}(] released from custody upon postmg a bond of é /’ L"}’-j:—""fmd
(2) the conditions of the bond T i [yl &
. . ._._'__. -‘- i }'. & - N
. ! ? R
[ ] remaln unchanged or, D s
iy [1 -are changed as tollows @ -
[ ] No Jurisdiction pursuant to 236 of the Act ;
[ 1] Other

it

Appeall’WAIV'ED (A/ 1" B )

we 3[0IG

#
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State m detail the reason(s) for this appeal. Please refer to the General Instructions at item F for fur-
thex: guidance. Ym_J are uot limited to the space provided below; use more sheets of paper if necessary.
Write your name(s) and “A” number(s) on every sheet.

Detained Since. December 20, 2005
NEHXEPrr PROCEEDINGS, see [HYE)

Please see attached copy of timely Motion to Reconsider pending before the Immigration Judge pursuant to 8
C.F.R. § 1003.23(b)(1) and Matter of Cerna, 20 1&N Dec. 399 (BIA 1991). A separate written brief will be filed after
review to the [J’s Memorandum Decision.

MOTION FOR REVIEW AND RECONSIDERATION BY THREE-MEMBER PANEL

The Respondent respectfuily submits that this case warrants review by a thres-member panel because it
presents compelling facts and circumstances of the most fundamental character of nationwide application that should
be addressed, involving a decision that is not in conformity with non-discretionary substantive provisions and express
prohibitions of the Constitution and Laws of the United States, and directly conflicts with applicable controlling
precedents seriously affecting Respondent’s substantial rights and equal protection fundamental liberty guarantees as
a Lawful Permanent Resident (“LPR”} subject to unjustified and unauthorized prolonged detention.

(Attach additional sheets if necessary)

WARNI.NG.: You must clearly explain the specific facts and law on Vs}nch you base your appsal of '. )
the Immigration Judge’s decision. The Board may summasily dismiss your appeal if it cannot tell
®  from this Notice-of Appeal, or any statcments aftached to this Notice of Appeal, why you are appealing. .

Do you desire oral argument before the Board of Immigration Appeals? Yes O No
Do you intend to file a separate written brief or statement after filing this Notice of Appeal? Yes [J No

_ wmfm(;: If you mark “Ye-s” in item #17, you should also @nclﬁde iﬁ'yqur sitatamep’tfab;}_'é why .3!0.1;! :
believe your case warrants review by a three-member panel. The Board ordinarily will not granta . -

request for oral argument unless you also file a brief,

P —————

If you mark “Yes” in item #8, you will be expected 1o file a written brief or sta._témeﬁt.'aﬂ'ef y.c_'_-n_,; o
~ teceive a briefing schedule from the Board. The Board may summarily dismiss your appeal if you do
_notﬁlé‘abrie.f T I, LR S WG TR - S W N :

. SIGN
. HERE"

Form BEOIR-16
Revised Mar. 2012
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12.

11. Mailing Address of Attorney or Representative for the

Respondent(s)/Applicant(s) /

(Name) /

{Strest V

Wﬁom Mumber)

/ {City, Siate, Zip Code)

7 {Telephone Number)

NOTE: You must notify the Board w;thm five (3) warkmg days if you move to & new address or chmga ycmr
telephone number, You must use the Change of AddIeSS Form.’Board of Immigration Appeals (Form EQIR-33/BIA) ).

NOTE: 7f an aftomey or representative signs this appeal for you, he or she'must file. with this appeal, &

Notice of Entry of Appearance as Attomey or Represcntatnc Before the Board of Immigration Appeals
(Form EQIR-27). . .

PROOF OF SERVICE (You Must Complete This)

I (b) (6) mailed or delivered a copy of this Notice of Appeal

o MR 6 2013 DS/ 1CE DISTRIET COUNSEL-
{Date) (Opposing Party}
4(b) (6)

G (b) (6) ofz0

WDTE If B’C‘U are the Respondent or Applicant, the ‘Opposmg Party™ is the Assistant Chief Counsel of DHS - ICE. -

WARNING: if you do not complete this s:ﬁtiijﬁnﬁrﬁpeﬂy, your appéal will be rejected ord1sm]535d .

WARNW G: If you do not attach the fee or @ completed Fee Waiver Request (Fon'n EOIR-';l GA) to this appeal
}’our appcal may be Tejected or dismissed. '

jf" HAVE YOU? ﬂ/
d all of the General Instructions Served a copy of this form and all attachments

%‘Vid all of the requested information @/qm.be opposing party

pleted this form in English pleted and signed the Proof of Service
Provided a certifted English translation Attached the required fee or Fee Waiver Reguest

Eﬁf/ﬁ‘“ non-English attachments L1 1f represented by attorney or rep ive, attach
Signed the form a completed and signed EOIR—27

Page 3 of 3 Form EOIR-26

ised Mar. 2032
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U.S. Depariment of Justice OMB# 1125-0003

Executive Office for Immigration Review Fee Walver Request
Board of hnmigration Appeals

If more than one alien is included in your
appeal or motion, only the lead alien need
file this form. This form is to be signed by
the alien, not the alien’s attorney or repre-
sentative of record.

I declare under peralty of perjury, pursuant to 28 U.5.C. section
1 O pay the fee. 1 believe that my appeal/motion is valid. and I declare

that the following information is true and correct to the best of my knowledge:

Assets Expenses (including dependents)
Wages, Salary $ " jmonth Housing $ 47 month
(rent, mortgage, etc.)
Other Income Q’ _fmonth :
(business, professional services. Food L5~ fmonth
self-employed/independent contracting,
rental payments, etc.) Medical/Health 9 Jmonth

Cash - Utilities L jmonth

{phone, electric, gas,

Checking and/or Savings Gé}" waier, erc.)

Property _ o Transportation M
éﬁiﬁ??&jﬁigﬁbﬂe{ﬂ Debts, Liabilities ‘26\'_ /month

Other Financial Support ";@’ /month Cther @" $‘=‘9— /month
(public assistance, alimony, eci

ckild support, gift, parent,
spouse, other family members, eic.)

Under the Paperwork Reduction Act, 2 persor is not required to respond to
a collection of information unless it displays z valid OMB copurel
number. We ty to create forms and instreciions thay are accurate, can
be easily understood, and which impose the least possible 'cmden on
you to provide us with information. The estimated average fme to
complete this form is one (I) hour. If you have comments regarding
the accuracy of this estimate, or suggestions for making this form
simpler, you can write to the Executive Office for Immigration Date
Review, Office of the General Counsel, 5107 Leesburg Pike, Suite

2600, Falls Church, Virginia 22041,

ACH 6 S

Privacy Act Notice
The informarion on this form is requested to determine if you have established eligibility for the fes waiver you are seeking. The legal right to ask for this
infarmation is located a: 8 C.F.R. § 1003.5(a)(3). EOIR may provide this information to other Government agenéies. Failure to provide this information may
result in denial of your request.

Forrn EQIR-26A

2011
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U.S. Department of Justice
Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

F107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

DHS/ICE Office of Chief Counsel - Sl

(b) (6)

0) (6)

Name: (b) (6) AE!@-

BOND

Type of Proceeding: Remesal—: Date of this notice: 3/12/2013
NOTicE CFAPPERL,
Type of Appeal or Motion: MER-BiA=REC Filed By: Alien

TexM B0 -2p
FILING RECEIPT FOR M%A PPE‘A_L

The above-referenced case is presently pending before the Board of Immigration Appeals. The
following document, which was filed by the alien on 3/11/2013 will be placed with the
record of proceedings:

FILING INSTRUCTIONS

Useg of an over-night courier service is strongly encouraged to ensure timely filing.

If you have any questions about how to file something at the Board, you should review the Board's
Practice Manual at www.iustice aov/eoir.

Proof of service on the opposing party at the address above is required for ALL submissions to the
Board of Immigration Appeals -- including correspondence, forms, briefs, motions, and other
docurnents. If you are the Respondent or Applicant, the "Opposing Party" is the District Counsel for
the DHS at the address shown above. Your certificate of service must clearly identify the document
sent to the opposing party, the opposing party's name and address, and the date it was sent to them.
Any submission filed with the Board without a cerdificate of service on the opposing party will be

rejected.

Filing Address:

To send by courier or gvernight delivery service, or to deliver in person:

Board of Immigration Appeals
Clerk's Office

5107 Leesburg Pike, Suite 2000
Falls Church, VA 22041

Business hours: Monday through Friday, 8:00 a.m. to 4:30 p.m.
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To mail by requiar first class mail:

Board of Immigration Appeals
Clerk's Office

Post Office Box 8530

Falls Church, VA 22041

hawkinst
Userteam:Mgtions
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b) (6

March 19, 2013

Board of Immigration Appeals ViA USPS CERTIFIED MAIL
Clerk’s Office

P. O. Box 8530

Falls Church, VA 22041

Re: REQUEST FOR CONFIRMATION AND FILING RECEIPT OF TIMELY
SUBMITTED FORM EOIR-26 NOTICE OF APPEAL FROM THE IMMIGRATION
JUDGE’S DECISION DATED FEBRUARY 11,2013 IN BOND PROCEEDINGS,
TIMELY FILED WITH THE BOARD MARCH 11, 2013.

Dear Sir or Madam Clerk,

On March 6. 2013, | timely mailed to the Board, and properly served, my Notice of
A | (Form EOIR-26) from the Immigration Judge's bond decision of February 11, 2013,
inWBOnd Proceedings. I attached a copy of the February 11, 2013 bond decision to the
3-page Notice of Appeal and a Fee Waiver request form (which actually was not required for a
bond appeal), as well as a copy of my then-pending March 1. 2013 37-page Motion to
Reconsider the February 11. 2013 Bond Decision, addressed and submitted to the Immigration
Judge, as a partial “statement™ and partial basis in supporrt of my bond appeal. Please see a
copy of my Notice of Appeal and attached Motion to Reconsider o the Immigration Judge,
enclosed herewith.

The following day, March 7, 2013, in an abundance of caution in case of delay, I mailed
a copy of the same Notice of Appeal with all same atiachments to the Board. Both large manila
envelopes were timely deklivered to the Board’s Clerk’s Office on Monday, March 11,2013,
Please see copies of the USPS Certified Mail receipts and USPS “Track & Confirm™ print-outs
attached to this letter.

Yesterday, March 18, 2013, I received from the Clerk’s Office a “Filing Receipt for
Motion” stating that my appeal (mischaracterized as a “motion”) was “filed” March 11, 2013.
Please see copy attached hereto. However, my March 11. 2013 timely filing is not a “motion™
in “removal proceedings™ as stated on the receipt, but a timely filed “Notice of Appeal” as of
right from the Immigration Judge’s bond decision dated February 11, 2013, in Diouf bond
proceedings, as clearly and explicitly shown on the face of the Notice of Appeal Form EOIR-
26. This receipt is incorrect and is clearly a mistake by the Clerk who entered the receipt.
Please see copy enclosed.
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Would you please be so kind as to correct this apparent mistake by the Clerk and kindly
correct my March 11, 2013 filing as a timely filed bond appeal as of right from the Immigration
Judge’s bond decision dated February 11, 2013 in bond proceedings, as clearly and
explicitly shown on the face of my Notice of Appeal Form EOIR-26, and kindly provide me
with confirmation and timely filing receipt of my bond appeal? Would you also please kindly
provide me with the transcripts of the entire bond proceedings, which are necessary in order for
me to adequately and properly prepare by bond appeal brief, as well as the briefing schedule?

Thank you for your co

3413

Proof of Service attached.
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OMB# 1125-0002

U.5. Department of Justice Notice of Appeal from a Decision of an

Executive Qffice for Immigration Review
Board of Immigration dppeals

Immigration Judge

Stapte Check or Moncy Order Here. Include Namc(s) and
“A™ Number(s) on the fuce of the check or money order.

List Name(s) and “A"” Number(s) of all Respondent(s)/Applicant(s): " For Official Use Only

WIQ)

Detained Since December 20, 2005

IN [(OYB]BOND PROCEEDINGS

_ : WARNING: Names and “A” Numibers of everyone appealing the
' Immigration Judge’s decision niust be written in item #1. The names and
~* A" numbers listed will be the only ones consxdered to be the SUbJECtS of
-the appeal. -

Iam B/the Respondent/Applicant (3 DHS-ICE (Mark only one box.)

Iam IB/DETAINBD ) NOT DETAINED (Mark only one box.)

My last hearing was at (Location, City, State)

What decision are vou appealing?

Mark only one box below. If you want to appeal more than one decision, you must use more than one Notice of
Appeal (Form EQIR-26).

[1 Iam filing an appeal from the Immigration Judge’s decision in merits proceedings (example: removal,
deportation, exclusion, asylum, etc.) dated

M/ﬁlmg an appeal from the Immigration Judge’s decision in bond proceedings dated
\ . (For DHS use only: Did DHS invoke the automatic stay
provision before the Immigration Court? [ Yes. 00 No)

3 Iam filing an appeal from the Immigration Judge’s decision denying a motion to reopen or a motion
to reconsider dated

(Please attach a copy of the Immigration Judge's decision that you are appealing.)

PLASE S oy ASrosed . oo T

Page 1 of 3 9579
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1 A o - A e TR
e, Tovo 5 DA BRI W S

A : - F D ol - Y 3
e B S 2 . - L '
L ,_f ' A A = U.S. DEP‘#@MNTGF JUSTICE
S S A R ';FExecutwe Officé for Immigration Review

SRR T T irnrmiatlon Court

Case No.: (X)) ’
Docket: ((9KQ)

In Bond Proceedings

In the Matter of: ' : o

b) 6)

Respondent

L

' ORDER OF THE IMMIGRATION JUDGE .

Request having been médc for a change in the custody status of the respondent pursuant to 8 C.F.R. §1236.1(d)X1), = .
and having considered the representations of Immigration and Customs Enforcement and the respondent, it is e
HEREBY ORDERED that: _ . et
[ ] The request for a change in the custody status of the respondent be denied.

\E7fj'a The request for a change in the custody status of the fespondent be granted and that the respondent be:

£ h [ 1] released from custody on respondent’s own recogmzance or,

)?(.] released from custody upon posting a bond of § ; J’:}:—-"’and

(2) the conditions of the bond '.ﬁ__". g P '

. fy _ i
[ 1 remain unchanged; or, e

[ ] No Jurisdiction pursuant to 236 of the Act

1] Other ' -
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6. State m detail tlze reason(s) for this appeal. Please refer to the General Instructions at item F for fur-
thEI: guidance. You are not limited to the space provided below; use more sheets of paper if necessary.
Write your name(s) and “A” namber(s) on every sheet.

(D) (6)

Detained Since December 20, 2005

N (QRQBOND PROCEEDINGS, see [{§Y(E) )

Please see attached copy of timely Motion to Reconsider pending before the Immigration Judge pursuant to H]
C.F.R. § 1003.23(b)(1) and Matter of Cerna, 20 1&N Dec. 399 (BIA 1991). A separate written brief will be filed after
review to the II"s Memorandum Decision.

MOTION FOR REVIEW AND RECONSIDERATION BY THREE-MEMBER. PANEL

The Respondent respectfully submits that this case warrants review by a three-member panel because it
presents compelling facts and circumstances of the most fundamental character of nationwide application that should
be addressed, involving a decision that is not in conformity with non-discretionary substantive provisions and express
prohibitions of the Constitution and Laws of the United States, and directly conflicts with applicable controlling
precedents seriously affecting Respondent’s substantia] rights and equal protection fundamental liberty guarantees as
a Lawful Permanent Resident (“LPR’) subject to unjustified and unauthorized prolonged detention.

(Attach additional sheets if necessary)

WARNIN G: You must clearly explain the specfic facts and law en.Wh;i_c';h you base yox&'aﬁpézﬂ' of
the Im:fngrg.tfon Judge’s decision. The Board may summarily dismiss your appeal if it cannot tell |
d ._from this Notice of Appeal, or any statemernts gttached to this Notice of Appeal, why you are appealing. -

-

7. Do you desire oral argument before the Board of Immigration Appeals? Yes QI No

8. Do you intend to file a separate written brief or statement afier filing this Notice of Appeal? EY{ O No

' ' “"r‘d_'*-R_"\'TING: If you mark “Yes” inftem #7, ynﬁ_éhould_alsg' inéludé in your statemeptfali&vé why 'j!oﬁf‘
.+ believe your case warrants review by a three-member panel. The Board ordinarily will'not gfinta -
- - request for‘oral argument unless you also file a brief.” .- SR IR

I you ma.r;c““Yes” in item #8,'y0_1i' will be expccféd' to file a written brief or st’afement after ﬁi_:}u .'
.. receive a briefing schedule from the Board. The Board may summiarily dismiss your appeal if yon do

not file a brief or gatemzant suithin the tiog Lot i at oy oo

> . SIGN I""-

{ Dzﬁe

Form EDQIR-26
Revised Mar, 2012

9581
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10.

12,

Mailing Address of Respondent{s)/ Applicant(s) 11. Mailing Address of Attorney or Representative for the

Respondent(s)/Applicant(s) /

(Nams} /

(Strest Adqj/esy/

Woom Number)

{City, State. Zip Code)

{Telephone Number) 4 (Telephene Number)

NdTE: - You must notify the Board with}_n five'(5) worI&;'g_days if youmove to a new éddréss- or change your
tclephone number. You must use’ the _Changé of Address‘ Fbmepard of Iimigration Appe_a_ls (Form EOIR-33/BIA).

NOTE: If an attorney or representaﬂve signs th:s “appeal for you, he or she miust file with this appeaf a

Notice of Entry of Appearance as Attomey ot Reprcsentatm. Before the Board of Imﬂ:ugratlon Appca’is
(Form EOQIR-27). _

Must Complete This)

iled or delivered a copy of this Notice of Appeal

o MAROE 6 2013, DHS | 1 cE DISTRIET (QUNSEL.

E=ne B

N(}TE HyﬁumﬂseRﬂ*ponen Or A unsel of DHS - ICE. |

WARNING: If you do not complete this _SE-CﬁDD...':[Zﬂ.‘(JpGﬂj.(, your appeal wﬂl be i'ejected_ ordlsmlssed

WARNTNG Ifyou do not attach the fee ora completed Fee Wauver Requast (Form EO]R—ZGA) ta ‘this appea,l
your appcal may be Tejected or dismissed.

HAVE YOU?

E/ead all of the General Instructions med a copy of this form and all attachments
E/Bx’wid all of the requested information yomhe opposing party
Md this form in English a;aﬁ;eted and signed the Proof of Service

Provided a certified English translation Attached the required fee or Fee Waiver Request
E)ﬁyall non-English attachments [ 1f represented by attorney or rep ve, attach

Signed the form a completed and signed EOIR-27 A

Page 3 of 3 Form EDIR-26

Revised Mar, 2012
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US. Department of Justice OMB# 1125-0003

Executive Office for Immigration Review Fee Waiver Request
Board of Immigration Appeals

If more than one alien is included in your
appeal or motion, only the lead alien need
file this form. This form is to be signed by
the alien, not the alien’s attorney or repre-
sentaiive of record.

I, (b) (6) , declare under penalty of perjury, pursuant to 28 U.S C, section

1746, that L am the person above and that I am unable to pay the fee. I believe that my appeal/motion is valid, and I declare
that the following information is true and correct to the best of my knowledge:

Assets Expenses (including dependents)
Wages, Salary s “ month Housing s €~ jmonth
(rent, mortgage, etc.)
Other Income ‘Q’ /month
(business, professional services, Food L5~ /month
self-employed/independent contracting,
renial payments, etc.) Medical/Health <7 /month

Cash QQ‘ Utilities “@f /month

{phone, electric, gas,

Checking and/or Savings cé‘-— water, etc.)

Property ‘Q_ Transportation _ T/ jmonth gfmonth
{real estate, automobile(s),
stocks, bonds, eic.) Debts, Liabiliries Q@'_ /month

Other Financial Support @’ Jmonth Other @'— s=t- /month

{public assistance, alimony,
child support, gifi, parent,
spouse, other family members, etc.)

Usider the Paperwork Reduction Act, o person is not required to respond to
a coilection of information unless it displays a valid OMB control
number, We try o create forms and instructions that are accurate, can
be easily understood, and which impose the least passible burden on
you to provide us with information. The estimated average tme to
complete this form is one (1) hour. If you have comments regarding . %! 3
the accuracy of this estimate, or suggyestions for making Lh_%s form % 6 LQ\O\
simpler, you can write to the Exscutive Office for Immigration Date

Review, Office of the General Counsel, 5107 Leesburg Pike, Suite

2600, Falls Church, Virginia 22041,

Privacy Act Notice .
The information on this form is requested to determine if you have established eligibility for the fee waiver you are seeking. The legal right to ask for this
information is located at 8§ CFR. § 1003.8(a)(3). EOIR may provide this information to other Government agencies. Failure to provide this information may
tesult in denial of your request.

Form EQTR-28A
July 2011
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PROOF OF SERVICE

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

[n The Matter Of: |i:il!5F File No. 4!:5'!55.
In Removal Proceedings
I,W the undersigned pro se Respondent in this action, hereby
declare and certity that a frue copy of the enclosed documents entitled: _ :

REQUEST FOR CONFIRMATION AND FILING RECEIPT OF TIMELY
SUBMITTED FORM EOIR-26 NOTICE OF APPEAL FROM THE IMMIGRATION
JUDGE’S DECISION DATED FEBRUARY 11, 2013 IN BOND PROCEEDINGS,
TIMELY FILED WITH THE BOARD MARCH 11, 2013; ENCLOSED COPY
OF MARCH 1], 2013 TIMELY FILED NOTICE OF APPEAL FORM EOIR-26
WITH ATTACHMENTS.

in the above entitled case, was served by institutional internal mail and United States mail on
3-14 *-}_3 in sealed envelope(s) with fully prepaid first-class postage affixed

thereon, and Internal Legal Mailocedures, and dropped in the designated U.S. Mail

institutional mailbox for forwarding to the Court and the Department. addressed as follows:

Board of Immigration Appeals ICE District Counsel The Honorab]e (6)
Clerk’s Office US Dept. of Homeland Securi U.S. Immigration Judge

P. 0. Box 8530
Falls Church, Virginia 22041

Wrﬂigeraﬂon o

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and ability pursuant to 28 U.S.C. § 174¢-

Date: 3 -\ct - ‘3

March 19, 2013
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b) (6

March 20,2013

Board of Immigration Appeals VIA USPS CERTIFIED MAIL
Clerk’s Office

P. O. Box 8530

Falls Church, VA 22041

Re: In The Matter of[()) ()] File N{())K(9)]

IN BOND PROCEEDINGS:
REQUEST FOR PROCESSING AND CONSIDERATION OF TIMELY
FILED BOND APPEAL AS OF RIGHT FROM THE IMMIGRATION
JUDGE’S DECISION DATED FEBRUARY 11,2013 IN BOND
PROCEEDINGS; NOTICE OF APPEAL FORM EQOIR-26 TIMELY
FILED WITH THE BOARD ON MARCH 11, 2013.

Dear Sir or Madam Clerk,

On March 6 and 7, 2013, I timely submitted my Notice of Appeal Form
EOIR-26, with attachments, from the Immigration Judge’s bond decision dated
February 11, 2013 in bond proceedings, mailed to the Board via USPS Certified
Mail, timely delivered to the Board and “filed” March 11, 2013. Please see copy
of my timely filed EOIR-26 Form, together with copies of the USPS Certified
Mail Receipts and the USPS “Track & Confirm” printouts, showing delivery on
March 11, 2013, attached hereto.

However, the Clerk who entered my Notice of Appeal in the Board’s
computer system on March 11, 2013, mistakenly listed my Notice of Appeal
Form EQIR-26 as a “Motion” in “Removal Proceedings” (“MTR BIA-REC”),
and mailed me a “FILING RECEIPT FOR MOTION™, which I received on
Monday, March 18, 2013. This was a mistake, as the receipt should read “Filing
Receipt for Bond Appeal”. Please see copy attached hereto. Yesterday, I wrote
a letter to the Clerk asking for a correction of the record and for acknowledgment
that my bond appeal was timely filed on March 11, 2013.
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a letter to the Clerk asking for a correction of the record and for acknowledgment
that my bond appeal was timely filed on March 11, 2013.

This morning, at approximately 10:30 am, I was able to telephone the
Clerk’s Office at (703) 605-1007, and discussed the discrepancy with Clerk
Malhia. Ms. Malhia stated that the Board received my “Motion to Reconsider”
on March 11, 2013, and that it was denied on March 19, 2013. I explained to
Ms. Malhia that the March 11, 2013 filing was not a “Motion to reconsider”, but
a timely filed Notice of Appeal Form EOIR-26 from the Immigration Judge's
bond decision dated February 11,2013, in bond proceedings. Ms. Malhia stated
she did not have access to the actual documents 1 filed, and that she was only
getting her information from the entries in the system. Ms. Malhia then suggested
that I write a letter with copies of my Notice of Appeal Form EOIR-26 together
with copies of the mail receipts to resolve the apparent mistake.

Accordingly, 1 am again enclosing an exact copy of my timely filed Notice
of Appeal Form EOIR-26 from the Immigration Judge’s bond decision dated
February 11, 2013, in bond proceedings, timely received and filed by the Board
on March 11, 2013, I am also enclosing copies of the USPS Certified Mail
Receipts and the “Track & Confirm” printouts.

I am therefore respectfully request that my timely filed bond appeal as of
right from the Immigration Judge’s bond decision be processed, and a briefing
schedule issued, for full consideration by the Board.
in this matter.

Thank you for your courtesy and assistanc

220 -13

Proof of Service attached.
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V.5, Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals

OMB# 1125-0002
Notice of Appeal from a Decision of an
Immigration Judge

Staple Cheek or Moncy Order Here. Inelude Manve(s) and
“A" Number(s) on the face of the check or money order,

=

List Name(s) and “A™ Number(s} of all Respondent(s)/Applicant(s): 'F_Qr-Oﬁicial_US'e-Oqu

(b) (6)
g(b) (6)

Detained Since December 20, 2003

NEYBBOND PROCEEDINGS

' . WARNING: Names and “A” Numbers of ever} one appealing the
L

Immlgranon Fudge’s decision must be written in item #1. The names and
“A” nymibers listed will be the oulv ones Lonmdered to be the subjects of
“'the appeal.

Tam %e Respondent/Applicant 0O DHS-ICE (Mark only one box.)

lam IB/DETA]NED (3 NOT DETAINED (Mark only one box.)

o)

Mark only one box belgw. If you want to appeal more than one decision. you must use more than one Notice of
Appeal (Form EQIR-26).

{3 1 am filing an appeal from the Immigration Judge’s decision in merits proceedings (example: removal,
deportation, exclusion, asylum, etc.) dated

mmlg an appeal from the Immigration Judge’s decision in bond proceedings dated
1N ' . (For DHS use only: Did DHS invoke the automatic stay
provision before the Immigration Court? U Yes. O No)

O Iam filing an appeal from the Immigration Judge’s decision denying a motion to reopen or a motion
to reconsider dated

(Please atiach a copy of the Immigration Judge's decision that you are appealing.)

PLHASE SEE oy ASmeHed . Gt

Page 1 of 3 9591
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rr—., I U.s. DFE'MWTTGF JUSTICE e

. FExeciitive Officé for Immigration Review

- Respondent

ORDER OF THE IMMIGRATION JUDGE

)
; Docket: (6)
) In Bond Proceedings

Request having been maigle for a chahgé in the custody status of the respondent pursuant to § C.F.R. §1236.1(d)(1), .

and having considered the representations of Immigration and Customs Enforcement

and the respond

.
ent, 1t 13

HEREBY ORDERED that: s
[ ] The request for a change in the custody status of the respondent be denied.
‘f}.{]} The request for a change in the custody status of the respondent be granted and that the respondent be:
' M 1] released. from custody on respondent’s own recognizance; or,
Iy gty =
)?(] released from custody upon posting a bond of $ {}’ -?f’ X Jang
(2) the conditions of the bond: e,
& g H . -E_ &
[ ] remain unchanged; or, ER gr
are chan ed.as follows: 2
[ ] No Jurisdiction pursuant to 236 of the Act
[ ] Other el -

Date N l-.; .

Appeals, RESER

9592
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State in detail the reason(s) for this appeal, Please refer to the General Instructions at item F for fur-

thell‘ guidance. You sre not limited to the space provided below; use more sheets of paper if necessary.
Write your name(s) and “A” number(s) on every sheet.

A

Detained Since December 20, 2005

v QS 5onD PROCEEDINGS, see [(Q)](3)]

Please see attached copy of timely Motion to Reconsider pending befors the Immigration Judge pursuantto §
C.F.R. § 1003.23(b)(1) and Matter of Cerna, 20 1&N Dec. 399 {BIA 1991). A separate written brief will be filed after
review to the IJ's Memorandum Decision.

MOTION FOR REVIEW AND RECONSIDERATION BY THREE-MEMBER PANEL

The Respondent respectfully submits that this case warrants review by a three-member panel because it
presents compelling facts and circumstances of the most fundamental character of nationwide application that should
be addressed, involving a decision that is not in conformity with non-diseretionary substantive provisions and express
prohibitions of the Constitution and Laws of the United States, and directly conflicts with applicable controlling
precedents seriously affecting Respondent’s substantial rights and equal protection fundamental liberty guarantees as
a Lawful Permanent Resident (“LPR™) subject to unjustified and unauthorized prolonged detention.

(Antach additional sheets if necessary)

_' WARNING: You must clearly explain the specific facts and law og wiich you base your appeal of -
the Immigration Judge’s decision. The Board may summarily dismiss your appeal if it cannot tell
® from this Notice of Appeal, or any statemeits attached to this Notice of Appedl, why you are appealing. .~ . .

7. Do you desire oral argument before the Board of Immigration Appeals? ﬁes - O No

8. Do you intend to file a separate written brief or statement afier filing this Notice of Appeal? Yés O Ne

- WARNING: If you mark “Yes” in ite #7, you should also include in your siatement aboye why:you
- ~believe your case warrants review by a thiree-member pariel. Thé Board ordinarily will not grinta. .

- request for oral argiment nless you also file'a brief. © . = ..

| —

If you mark “Yes” in _item'#s,_.'ycip"wsu be expected to file a writteri bricf or 'stafféelﬁem"fafﬁeE gé_u -
receive a briefing schedule from the Board. The Board may summarily dismiss your appeal if you do
-not file'a brisf or state dtkin tha 3 : Sefio sohadnls LT

N ioe ime o the hnetino g

SIGN

Form EQIR-26
Revised Mar. 2012

9593
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10.

12.

Mailing Address of Respondent(s)/Applicant(s) 11.

Mailing Address of Attorney or Representative for the

Respondent{sy/Applicani(s) /

(Name} /

{Streat My’/

Waom Number)

/ {City, State, Zip Code)

(Telephone Numbert i

I {Telephone Numbear)

'NOTE: " You must notify the Board wrthm five' (5) wor]qng days if you mc € to'a new, address of change }rour
tclﬂph::me nurnber, You mizst use - the Cha.nge of Address FomBoard of lmmmranon &ppeals (Form EOIR—SB/BIA}

NOTE: If an’ attomey or fepresentative. sxgms this appeal for you, hé or she’ must. file with this appea!' a

__Noucc of Entry of appcaranbe as Attomey or Reprcscntame Before the. Board of Immg:ratmn Appeals
(Form EOIRaE'I 3o ' . :

Must Complete This)

ailed or deliverad a copy of this Notice of Appeal

NOTE: If you are the Respondeat or Applicait, thie “Opposing Party” is the Assistant 0 ef Cétinsel of DHS - ICE.

WLARNDIG: If ydu‘ do not dqniﬁlcte this _;se_cti.u_n pf;j-ljerly, your, appe'al.-wil.l."bc rcject.'ed_' or dlsnussc«i

WARN]]\G fyou do not attach the fee or a completed Fee Wan er Reqnest (F orm EOIR—Z(SA) to thlS appeaI
- your appeal may be re;e;ted or dismigsed.

-,/ HAVE YOU? E/
ad all of the General Instructions Served a copy of this form and all attachments
%vide all of the requested information E)mhe Opposing party '

pleted this form in English E}ai(pleted and signed the Proof of Service

Provided a certified English translation Artached the required fee or Fee Waiver Request

E}Vﬂn non-English attachments U} Ifrepresented by atorney or repregenthtive, attach
Signed the form a completed and signed EOIR-27

Page 3of3 Rev?s?bfa?g&%iﬁ
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U.S. Deparioment of Justice OMB# 1125-0003

Executive Office for Immigration Review Fee Waiver Request
Board of Immigration Appealy

If miore than one alien is included in your
ame: appeal or motion, only the lead alien need
file this form. This form is to be signed by
the alien, not the alien’s attorney or repre-
sentative of record.

(b) (6) , declare under penalty of perjury, pursuant to 28 U.5.C, section

1746, that T am the person above and that [ am unable to pay the fee. I believe that my appeal/motion is valid, and I declare
that the foliowing information is true and correct to the best of my knowledge:

Assets Expenses (including dependents)

Wages, Salary 3 “9 /month Housing $ s /month
{rent, mortgage, etc.)

Other Income “@" _/month .
=

(business, professional services, Foed /month
self-employed/independent contracting, o
rental payments, etc.) Medical/Health /month

Cash - Utilities <€ Jmonth

(phone, elecuic, gas,

Checking and/or Savings G water, tc.)

Property C@" Transportation qﬁf /month
Erifafsﬁijuﬁf? P Debts, Liabilities X imonth

Other Financial Support @’_ /month Other ‘f@’ $a6_ /month
{public assistance, alimony, (specify)

child support, gift, parent,
spouse, other farmily members, etc.)

Under the Paperwork Reduction Act, a person is pot reguired to respord to
a collection of information unless it displays a valid OMB control
number, We 11y to create forms and instructions that are accurate, can
te easily understood, and which impose the least possible burden on
you to provide us with information. The estimated average time o
complete this form is one (1) howr. If you have comments regarding
the accuracy of this estimate, or suggestions for making this form
simpler, you can write to the Executive Office for Immigration Date
Review, Office of the General Coungel, 5107 Leesburg Pike, Suite

2600, Falls Churck, Virginia 22041,

AKCES 6 A

Frivacy Act Notice .
The information on this form is mquested 1o determine if vau have established eligibility for the fes waiver you ars seeking. The Jegal right to ask for this
information is located at 8 C.F.R. § 1003.8(a)(3). EOIR may pravide this information to other Government agencies. Failure to provide this information may
result in denial of your request.

Farm EOIR-26A

011
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U.S. Department of Justice
Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

5107 Leesburg Pike, Suite 2000
Falls Church, YMrginia 22041

b) ( 6) Whief Counsel (KO

Name: (b) (6)

BoND

& (0) (6)

Type of Proceeding: Remewvat—: Date of this notice: 3/12/2013
NOTiCE CFAPPEAL,
Type of Appeal or Motion: MTR-BE-RES= Filed By: Alien

TERM E0IG-0b
FILING REGEIPT FOR MERaN- APPE‘H‘L«

The above-referenced case is presently pending before the Board of Immigration Appeals. The
following document, which was filed by the alien on 3/11/2013 will be placed with the
record of proceedings:

FILING INSTRUCTIONS

Use of an over-night courier service is strongly encouraged to ensure timely filing.

If you have any questions about how to file something at the Board, you should review the Board's
Practice Manual at www.iustice.gov/eair.

Proof of service on the opposing party at the address above is required for ALL submissions to the
Board of Immigration Appeals -- including correspondence, forms, briefs, motions, and other
documents. If you are the Respondent or Applicant, the "Opposing Party” is the District Counsel for
the DHS at the address shown above. Your certificate of service must clearly identify the document
sent io the opposing parly, the opposing party's name and address, and the date it was sent to them.
Any submission filed with the Board without a certificate of service on the opposing party will be

rejected.

Filing Address:

To send by courier or ovemight delivery service, or to deliver in person:

Board of immigration Appeals
Clerk's Office

5107 Leesburg Pike, Suite 2000
Falls Church, VA 22041

Business hours: Monday through Friday, 8:00 a.m. to 4:30 p.m.
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To mail by reqular first class mail:

Board of immigration Appeals
Clerk's Office

Post Office Box 8530

Falls Church, VA 22041

hawkinsE
Userteam:Mations
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PROOF OF SERVICE

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

In The Matter Of:  (()(E)] rile No. ANGIN

In Bond Proceedings

I, (b) (6) the undersigned pro se Respondent in this action, hereby
declare and certify that a true copy of the enclosed documents entitled:

REQUEST FOR PROCESSING AND CONSIDERATION OF TIMELY
APPEAL AS OF RIGHT FROM THE IMMIGRATION JUDGE’S
DECISION DATED FEBRUARY 11, 2013 IN BOND PROCEEDINGS;
NOTICE OF APPEAL FORM EOQIR-26 TIMELY FILED WITH THE
BOARD ON MARCH 11, 2013.

in the above entitled case, was served by institutional internal mail and United States mail on

3-96- [3 in sealed envelope(s) with fully prepaid first-class postage affixed
thereon, and dropped in the designated U.S. Mail institutional mailbox for forwarding to the
Court and the Department, addressed as follows:

Board of Immigration Appeals ICE District Counsel The Honorabie

Clerk’s Office US Dept. of Homeland Security W5 S Imm1grat1
P. 0. Box 8530 iive Office for Immigeration Review
Falls Church. Virginia 22041

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and ability pursuant to 28 U.S.C 8 TF6. AN o

Date: N[a?(CQ\ a(} 55\0\3

March 20, 2013
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1.5, Department of Justice
Executive Office for Immigration Review
Board of Inmigration Appeals

OMB# 1125-0002
Notice of Appeal from a Decision of an

Immigration Judge

Stapl: Chierk of Mowey Ordur Here. Include Name(s) and
A" Mumber(s} on the face of the check or money order.

[

1

List Name(s) and “A” Number(s) of all Respondent(s)/ Applicant(s): For Of"flﬂ.i&‘_l_USE'QF_ﬂf" '

(b) (6)

Detained Since December 20, 2005

WOND PROCEEDINGS

WARN]I’ﬂG Names and “A” Numbers ‘of even one appealmg the
: Im:mmauon Tudge’s decision musi'be written-in item #1. The names and.
A" numbers listed will bc. thc omy goes consxaereu 10 be the sub;ects of

-the appeal.”
Iam E/the Respondent/Applicant 0 DHS-ICE (Mark only oie box.}
Iam B DETAINED [} NOTDETAINED (Mark only ore box.)

My last hearing was at {Lacation, Ciry, State)

Mark only one box below. If you want to appeal more than one decision, you mus: use more than one Notice of
Appeal (Form EQIR-26).

[3 Iam filing an appeal from the Immigration Judge’s decision in merits proceedings (example: removal,
deportation, exclusion, asylum, etc.) dated

M&:ﬁ/ﬁling an appeal from the Immigration Fudge’s decision in bond proceedings dated
\ & (For DHS use only: Did DHS invoke the automatic stay

provision before the Immigration Court? O ves O No.)

L1 TIam filing an appeal from the Immigration Judge’s decision denying a motion to reopen or a motion
to reconsider dated

(Please attach a copy of the Immigration Judge s decision that you are appealing.)

PLASE S oY ASroed . e 02
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> U.S. DEP’K;;.TMENT@F FUSTICE

. -?Exgcutlve Oﬂ' 1ce for Immlgratmn Review
In the Matter of: T ) Case No R :
G — R O
Respondent ¥ In Bond Proceedings

* ORDER OF THE IMMIGRATION TUDGE

Request having been rnade for a change in the custody status of the respondent pursuant to 8 C.F.R. §1236.1(d)X1; ),
ent, itis

and having considered the representations of .rr.z"he:atzuu and Customs Enforcement and the respond
HEREBY ORDERED that: e

] The request for a change in the custody status of the respondent be denied.

\[7{:]2 The request for a chan ge in the custody status of the respondent be granted and that the respondent be:

(1) [ 1 - released from custody on respondent’s own recognizance; or, -

})(.] re]aased from custody upon postmg abond of $ f/ -—'j «-"E’J:-"and

{23 the condmms of the bond

[ ] remain- unchanged or, <
L] are cnanged as foilows:
%;%@'ZF
[ ] No Jurisdiction pursuant to 236 of the Act

[ ] Other e ' :
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8.

State m detail the reason(s) for this appeal. Please refer to the General Instructions at item F for far-
the? guidance. You are not limited to the space provided below; use more sheets of paper if necessary.
Write your name(s) and “A” number(s) on every sheet.

OFA

a(b) (6)

Detained Since December 20, 2005

N(OXE) BOND PROCEEDINGS, ses((N(S)]

Please see artached copy of timely Moticn to Reconsider pending before th e Immigration Judge pursuantio 8
CF.R. § 1003.23(b)(1) and Matter of Cerna, 20 1&N Dec. 399 (BIA 1991). A separate written brief will be filed after
review to the IJ"s Memorandum Decision.

MOTION FOR REVIEW AND RECONSIDERATION BY THREE-MEMBER PANEL

The Respondent respectfully Sl.lbl]lItS that this case warrants review by a three-member panel because it
presents compelling facts and circumstances of the most fundamental character of nationwide apphcauon that should
be addressed, involving a decision that is not in conformity with non-discretionary substantive provisions and express
prohibitions of the Constitution and Laws of the United States, and directly conflicts with applicable controlling
precedents seriously affecting Respondent’s substantial rights and equal protection fundamentai liberty guaraniees as
a Lawful Permanent Resident (“LPR’) subject to unjustified and unauthorized prolonged detention.

{Artach additional sheets if necessary)

: ! Vv ARNIL\JG You mu&t c;earl» explam the 3peuf ic fact:. and law on w}nch you base your appeal of
the 1mm1grat10n Judge s decision. The Board may summarjiy ‘dismiss your appesl if it cannot tell .
e ‘!‘Iem this Notzf‘e of Appcal or 2uy 8 tawmfs 1its aitached to thls Nor'c;. of Appeal why you are anpeal_no o

=

Do you desire oral argument before the Board of Immigration Appeals? E{es 0 No

Do you intend to file a separate witten brief or statement after filing this Notice of Appeal? Yes O No
8 W ARN’ING If you mafk ‘“Ye:s in 1tem #7, ‘you should als mclude in your statemem above why }gu '
o ' - beheve your case warra.nfs review by a three-member panel Ihe Boa::d ofchnarﬂv \m.B not e;rant a v
o= request for ora.l argumient tnless you ai:.o ﬁle a bnef Lo S S

P _:.-'

- Hyou mark Yes n fterm’ -rS ‘you “n]l be expected to ﬂ]e a \rmtten bneL or statemant after _'de _ _
: receive a briefing schedule fmm the Board The Board may summanl} dlqn:uss your apneal if. }'ou do =
_ not ule ‘Brief pr statenrs :

Fonn EQIR-26
Revised Mar, 2012
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10.

12,

11.

Mailing Address of Attorney or Representative for the

Respandent(s)/Applicant(s) /,

(Name) /

(Sircﬁy/

yﬂoom Number)

/ {City, State. Zip Code)

rad

{Telephone Number} ’ {Telephone Number)

| NOTE ’!cn. mLst notify the Boa.rd w_rr_hr_rz ﬁ'_«?e (5} wnr‘cm r1'~'ys i ,eu mové to a hew auur.t?SS or change our -
-ru.L.prmnc uuzru:'er You. must use the Change ef Addtess Ectmecard of 1mm1gran0n Appea;{s (E vl LO’;R-? 3/BI LA.)

-‘VGT"' If an attomey or represemame s:gns this appeal for | vou, Ke or she ‘must. file with this appeaf a

_"*mucs: of EﬁTI'y oL Anpearance as Attomey 01' Representahve Before the Board, Df Irnm1grat10n Appcals
(Form EQIR-27). - : ; . :

PROOF OF SERVICE

on Mm % ¢ AL *'3_3___.__1:0
(Date

Bne B

NU'IE Ifyou are the Respondent or. AppLicasg, e ' ; ssistant unse] of DHS -_ICE.. :

‘ou Must Complete This)

ailed or delivered a copy of this Notice of Appeal

DS / | ce DISTRIET CIUNSEL.

Opposing Part

WARNING: If you do not ¢omplste 'this":sqc'_ﬁé;ﬁ:p}_ape‘ﬂy, your appeal will be rejected or disntised.

your appcal may bc re;ected or chsmlased

\‘fARNE\TG I you do not atiack the fee or a. completea 'fee Wan er Request ('F orm EOIR—'J 6A} to thls appeal

HAVEYOU?
g@ all of the General Instructions MScrved a copy of this form and all attachments
B}’,m’\fide all of the requested information the opposing party
E}oﬁ:‘tied this form in English E}afpieted and signed the Proof of Service
Provided a certified English translation Attached the required fee or Fee Waiver Request

E}pﬂ]l non-English attachments
Si

i O If represenied by attorney or repregeptitjve, attach
guned the form

a completed and signed EOIR-27

Page3 o3 e TS



RodrigueP
Text Box
9607



b) (6

Pro Se Respondent
DETAINED since December 20, 2005

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE IMMIGRATION JUDGE

(b) (6)

In The Matter Of )

;
(b) (6) ) 6)
)
) The Honorabl@!@_
Respondent. ) U.S. Immigration Judge

}

v [(K(J|OND PROCEEDINGS ) Date Submitted: March 1, 2013

MOTION TO RECONSIDER
BOND DECISION ENTERED FEBRUARY 11, 2013;
8 C.F.R. § 1003.23(b)(1)

The Respondent, pro se, pursuant to 8 C.F.R. § 1003.23(b)(1) and Matter of Cermmna, 20
1&N Dec. 399 (B1A 1991), hereby respectfully moves this Honorable Court to reconsider its

plainly unreasonable bond decision in an excessively high amount, entered February 11, 2013,

without giving due consideration of all the facts presented and applicable law in these bond

proceedings, seriously affecting Respondent’s substantial rights, please see [()J(9))

(b) () - |
(b) (6) 1 it o Rt B D
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Respondent respectfully and in good faith contends that this Court overlooked
substantive issues of material fact and made legal errors in setting bond at an unreasonably high
amount of 365,000 (please see Attachment B), which is so excessive as to effectively preclude
the -Réspoﬂd-ent’s feieése ffom tot_aliyrﬁﬁj ustified prolonged detention of over seven years now,

since December 20, 2005, that is constitutionally and statutorily unauthorized. Please see

WIO) ®(b) (6)
0
(b) (6)

WIO)
(b) (6) ). Release from prolonged detention is not entirely discretionary, but guided

by legal standards and restricted by the Constitution. Please see Kucana v. Holder, 130 8.Ct.
827 (2010).

The Respondent respectfully claims that this Court has failed to articulate any reason at
all justifying the unreasonably high amount of bond, which is totally unjustified by the facts and
the record of this case. The Respondent is a 63-year old man and long-time legal resident of the
United States for over 47 years, who has been gainfully employed all of his life with no history of
criminality at all whatsoever, notwithstanding the current disputed allegations of a purported
“conviction”, which in fact is not what it purports to be, because it was obtained, inter alia, in
violation of the right to appointed counsel and without actual adjudication of guilt, in violation of
Gideon v. Wainwright, 372 U.S. 335 (1963), thereby precluding the state trial court from entering
judgment and imposing sentence, rendering the judgment void ab inffro and a legal nullity for all
purposes, including detention and removal purposes. The Department has thus completely failed
in its burden to prove by clear and convincing evidence, or any evidence at all, that the Respondent
would be a danger to the community or a flight risk, therefore entitling the Respondent to be
released on his own recognizance, and that any amount of bond would be excessive, and thus
impermissibly punitive seriously affecting Respondent’s substantial rights, because the bond

amount would not serve the purpose of ensuring removal if all pending judicial remedies prove

unsuccessiul.

b 6 otion to Reconsider Bond Decision
2 March 1, 2013
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In United States v (&) | the(QK) Circuit Court of

Appeals noted that “[(J(S)]

0) (6)

e

Furthermore, Respondent believes that the Court has completely failed to take in
consideration the fact that the mCircuit Court of Appeals has granted Respondent a stay of
removal, pending consideration of his Petitions for Review currently pending, case nos.

d as well as his timely Motion to Reconsider still pending with the BIA.
Please see Attachment C. This means that Petitioner’s cases may not get resolved for many
more months, possibly taking an additional two to three vears for a final decision on
Respondent’s removability. To the extent that the Respondent’s wholly unjustified prolonged
detention with no prospects of removal in the reasonably foreseeable future no longer meets the
government’s objectives of speedy removal, Respondent’s continued prolonged detention has
become punitive, and therefore, illegal and unconstitutional. Please see INA § 243(a)(2).

8 U.5.C. § 1253(a)(2) (an alien may not be penalized or punished or incarcerated on account of
his failure or refusal to depart, or denied his request for a stay of removal, which constitutes a an
additional penalty and imposition of an undue burden during the alien’s continuing legal

challenge to removability as of right).

THE DEPARTMENT HAS AFFIRMATIVELY CONCEDED
THE FACT THAT THE PREDICATE ALLEGED CONVICTION
WAS UNCONSTITUTIONALLY OBTAINED IN VIOLATION OF

Gideon v. Wainwright, 372 U.S. 335 (1963)

As herein relevant in these bond proceedings and collateral attack before the Immigration

Judgg, in which the Respondent has moved for release from wholly unjustified and unauthorized

Motion to Reconsider Bond Decision
3 March 1, 2013
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prolonged detention pursuant to (b) (6)

WIQ)

WIQ)
WIQ) see Gideon v. Wainwright, 373 U.S. 335 (1963)) (please

see Attachment D) the Department (“*DHS™) has affirmatively conceded the indisputable fact that

the instant predicate alleged “conviction™ was obtained without appointment or waiver of

counsel and without actual adjudication of guilt, in violation of Gideon v. Wainwright, supra,

thus precluding its use for detention and removal purposes.

Specifically, at the bond hearing just held February 11, 2013, counsel for the Department
affirmatively declined to object to the admission of the Respondent’s “Sworn Affidavit Re
Gideon Claim”, based on his own direct personal knowledge, attesting to the fact that the trial
court completely failed in its duty to appoint counsel for Petitioner as an indigent criminal
defendant, as evidence in support of the Respondent’s application for release frem prolonged
and unauthorized detention on bond (admitted Bond Exhibit 33), copy of which is attached
hereto as Attachment A. In this affidavit, Respondent declares, affirms. and attests under
penalty of perjury based on his own direct personal knowledge, inzer alia, that the 1995 predicate
alleged “conviction” was obtained by the state trial court’s complete failure to appoint counsel
in the underlying criminal proceeding, despite the Respondent’s repeated requests for the
assistance of counsel, in violation of Gideon v. Wainwright, 372 U.S. 335 (1963). By failing to

submit any response in opposition, and by expressly declining to contest the veracity and

substance of Respondent’s sworn affidavit, and affirmatively failing to object to its admissibility

-

into the record as an undisputed fact, after twice being asked by the Immigration Judge asto
whether the Department objected to the admission of the affidavit into evidence, the Respondent
contends that the Department (“DHS™) has affirmatively conceded the factual truthfulness of
Respondent’s verified dispositive Gideon jurisdictional claim and factual challenge to the
very existence of the predicate alleged “conviction” as a matter of law and fact, which 1s
improperly and impermissibly serving as factual and legal bases for the detention and removal

of the Respondent, and therefore constituting an undisputed issue of material fact that this Court

s also bound 0 ccept a . Please see (DY M

Motion to Reconsider Bond Decision

S

March l, 2013 2611
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Respondent is informed and believes that the Department has already conducted a
thorough investigation of Respondent’s Gideon claim, including a full review of the state court
records retrieved from the State Records Center (“SRC™) two years ago, from March 22, 2011

to April 22. 2011, as recorded in the({(S)(S)] record,

and has confirmed that Respondent’s verified Gideon claim is truthful and legitimate. Therefore,

the Respondent here respectfully contends that the DHS’ affirmative failure to contest the truth
of the tacts stated in the Respondent’s sworn affidavit submitted to this Court Jaguarv 29. 2013,

by expressly declining to object to its admission as relevant, competent, material, and
dispositive evidence in the instant bond proceedings and collateral attack before the
Immigration Judge, on Gideon grounds, constitutes an affirmative concession and express
recognition of the truthfulness of the facts stated in the Respondent’s verified Gideon
jurisdictional claim and factual challenge, that the predicate 1995 alleged “conviction” is not, in
fact and in Jaw, what it purports to be, because it was illegally and unconstitutionally obtained
through the state trial court complete failure to appoint counsel for the Respondent, hence
resulting in the complete denial of the right to appointed counsel. without watver, in the
underlying state crniminal proceeding without judicial power to adjudicate, thus rendering the
judgment coram non judice per se void ab mitio and a legal nullity for all purposes, and
precluding its use as factual or legal bases for the detention and removal of the Respondent as a
long-time non-convicted, non-criminal, and non-removable Lawful Permanent Resident. As

such, Respondent contends that this Court is likewise obligated to accept the Respondent’s

uncontested and unopposed verified Gideon claim as dispositive of this entire case, and grant
his request for release on his own recognizance and order his prompt release from custody.

RESPONDENT IS ENTITLED TO RELEASE ON HiS OWN RECOGNIZANCE

Respondent thus seeks this Court’s reconsideration and reversal of its clearly erroneous
decision in denying his request for release on his own recognizance and collateral attack based
on the 2006 order of removal, the entry and execution of which Respondent respectfully
contends is prohibited asa se/frexecuting mandatory matter of law and judicially enforceable
right, even in the absence of implementing legislation, and otherwise in failing to recognize, to

give effect to, and to enforce Respondent’s uncontested and unopposed verified Gideon claim

: Motion to Reconsider Bond Decision
March 1, 2013

Lh
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of the total denial of appointed counsel in the 1994-95 underlving state criminal proceeding, in

violation of the Sixth and Fourteenth Amendments and the Gideon v. Wainwright, 372 U.5. 335

{(1963) (the “Gideon Decree”) self-executing Mandatory Injunction and absolute prohibition
against the entry and use of judgments of disputed alleged “convictions™ obtained without
appointment or waiver of counsel in violation of the Gideon Decree, as factual predicates or legal
basis for immigration detention and removal purposes against the Respondent here, constituting a
gross miscarriage of justice and in direct conflict with thel(QR@)Circuit Court of Appeals’

clearly established precedent and herein controlling authority of ((§)(&))

and thus subject to collateral attack. See also

(b) (6)

I8y () (6) the(Q)M(8)|Circuit recognized the Supreme Court precedent decision of
Custis v. United Seates, 511 U.S. 485, 494-96 (1994), which established the Gideon jurisdictional

claim exception to the general prohibition on collateral attacks to the fact or validity of the
disputed alleged prior convictions used in sentencing enhancement proceedings, and likewise
adopted the Custis® Gideon claim exception to apply in immigration detention and removal
proceedings by allowing collateral attacks based on an alien’s claim of the state trial court’s
complete failure to appoint counsel in the underlying criminal proceeding, such as in the
Respondent’s case here, resulting in the eatrv of not a “formal judgment of guilt” buta
purported judgment of an alleged “conviction” that does not in fact exist because it was obtained
without appointment of counsel and actual adjudication of guilt of the Respondent, in violation of
the Sixth and Fourteenth Amendments and Gideon v. Wamwright, 372 U.S. 335 (1963), and
which is therefore deemed presumed void ab insfio and a legal nullity for all purposes by

self-executing automatic operation of law.,

The Court’s denial of the Respondent's request for release on his own recognizance or
nominal bond amount, and collateral attack to the 2006 order of removal, also directly conflicts

with the BIA's own precedent en banc decision of Inre Eslamizar, 23 1&N Dec. 684 (BIA

2004) (en banc) (Holding that when the proceeding in which the judgment was entered did not

Motion to Reconsider Band Decisicn
6 6 March 1. 2013 |9613
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afford the alien many of the constitutional safeguards generally required for criminal prosecutions,
such judgment does not qualify as a “conviction” for a “crime” that could give rise to immigration
consequences within the meaning of INA § 101(a)(48)A), 8 U.S.C. § 1101(a)(48)(A) (INA

definition of “conviction™) and that when the proceedings do not provide for the appointment of

counsef, mat by jury, or proof beyond a reasonable doubt, it is ot a conviciion entered in a

“genuine criminal proceeding™) (emphasis added).

Respondent respectfully contends that, in accord with Gideon, Custis, Coptreras, as

well as under INA § 101(a)(48)(A) and In re Eslamizar, he has a personal judicially enforceable

constitutional right to be free from wholly unjustified constitutionally and stautorily
unauthorized prolonged and indefinite detention directly under the substantive provisions of

the First, Fifth, Sixth and Fourteenth Amendments and the Gideon Decree’s self-executing

Mandatory Permanent Injunction and absolute prohibition against the entry and use in
immigration detention and removal proceedings of disputed predicate alleged *convictions™
improperly obtained without appointment or waiver of his right to the assistance of appointed
counsel at all crrzical stages of the underlying 1994-95 criminal proceeding, such as in this
instant case, where the Respondent was not even given the opportunity to consult with counsel,
let alone being assisted by counsel, and without being allowed to testify personally under oath
in his own defense at frial, among many other serious irregularities, and was thus obtained

without actual adjudication of guilt in a court of competent jurisdiction.

The complete failure of the state trial court to appoint counsel for the Respondent as an
indigent criminal defendant, is a fundamental jurisdictional defect that fpso facto automatically
affirmatively divested the state trial court of all adjudicatory authority to find guilt, enter
judgment, and 1mpose sentence. i.e., coram non judice (before a person not a judge), thus
precluding the entry and use of the 1995 presumptively void judgment of the purported
“conviction” so obtained as factual or legal predicates for immigration detention and removal

purposes against Respondent. A Gideon jurisdictional defect operates from the very outset

to nullify the trial proceeding ab initio by self-nullification, and to negate the very “existence”
of a “conviction” ab instio, and therefore does not implicate the alleged “finality” of the

alleged “conviction™ that never existed in the first place. Here, because the 1994-95 coram

b 6 Motion to Reconsider Bond Decision
7 March 1, 2013 [9614
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non judice proceeding could not have produced a judgment of “conviction™ to begin with,
Respondent has never, in fact and in law, been actually adjudged “guilty” of any criminal
offense under any definition or standard, which is an immutable fact that cannot be cured,
and can never ripen or mutate into a “conviction” with the passage of time. In sum,
Respondent has not “committed” any criminal offense and does not, in fact and in law, stand
“convicted” of any crime in a court of law of competent jurisdiction, and is therefore not

amenable to immigration detention or removable as a matter of law.

Respondent’s verified Gideon jurisdictional claim is an anfecedent threshold

Jurisdictional-fact question, and a genuine issue of material fact which the Department has failed
to dispute, going to the very power of the Immigration Court and the BIA to adjudicate the
charge of removability seriously affecting Respondent’s substantial rights, which is a sine qua
non that must be established first in this case as a mandatorv matter of law and self-executing
enforceable right that will vindicate Respondent’s Gideon claim and naturally change the

outcome of the proceedings, which the Board has failed to do. Please see Custis v. United

Statgs, 311 U.S. 4835, 496 (1994) (Holding that a Gideon defect is jurisdictional and going to
the very power of the court to adjudicate, and that the Constitution reguires that collateral
attacks be allowed against disputed predicate “convictions” obtained in violation of the right
to appointed counsel in the underlying criminal proceeding), even in the absence of
implementmg legislation. Cusés explicitly held that *{TJhe failure to appoint counsel for an
indigent defendant {is] a unique constitutional defect™ that justifies the exception allowing for
collateral challenges alleging a violation of Gideon v. Wainwright, 372 U.8. 335 (1963 ), ie,
the Gideon claim exception. citing Johnson v. Zerbst, 304 U.S. 458, 465 (1938).

In the{QAQ) Circuit's herein controlling precedent decision of [(YK@)
(b) (6) copy attached hereto as Attachment D) the

Court expressly discussed the Custis holding and recognized the se/f“executing jurisdictional

nature and fundamental scope and reach of the Gideon Decrec’s absolute prohibition against
the entry and wuse, in sentencing enhancement proceedings, of disputed alleged prior
“convictions™ obtained without the appointment or waiver of counsel in the prior criminal

proceedings, and hence justifying the Grdeon claim exception to the general prohibition on

b 6 Motion to Reconsider Bond Decision
( ) ( ) 8 March I, 2013 [557c
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collateral attacks. The () J(§)) Court thus expressly held that the Custis’ Gideon claim
exception also applies to allow collateral attacks, on Gideon grounds, in immigration

detention and removal proceedings. Following Custis v. United States, 511 U.S. 485, 496

(1994), th{{X ()] Court explained: {{o)]{3))

(b) (6)
(b) (6) (emphasis added).

Respondent thus respectfully contends that this Court has no discretion to overlook the
Constitution’s “requirement” that collateral attacks be allowed and to overlook the Gideon
LDecreg’s Mandatory Permanent Injunction and absolute prohibition against the entry and use,
for detention and removal purposes, of disputed predicate alleged “convictions” obtained
without appointment or waiver of counsel and actual adjudication of guilt, in violation of the

(rideon Decree, and to disregard Respondent’s own sworn affidavit and collateral attack in

this Gideon enforcement action as a se/fexecuting matter of law and protected right based on
his verified Gideon jurisdictional claim and manifest gross miscarriage of justice, attested by his
own sworn affidavit made under penalty of perjury based on his own direct personal knowledge,
of the uncontrovertable fact that the state trial court completely failed in its clear duty,
under Gideon, to appoint counsel for the Respondent at all critical stages of the proceedings,
despite Respondent’s repeated requests for the assistance of counsel, and wholly unjustified
refusal to allow Respondent 1o testify personally under oath in his own defense at trial despite
Respondent’s requests to testify, and therefore that the underlying predicate 1995 judgment of
alleged “conviction™ in dispute here is not, in fact and in law, a criminal “conviction” at all
under any definition or standard, because it was obtained in viclation of the Respondent’s

fundamental right to appointed counsel under Gideon v. Wainwright 372 U.S. 335 (1963), and

thus obtained without actual adjudication of guilt in a court of competent jurisdiction, hence
not a “formal judgment of guilt”. Therefore a legal nullity for all purposes, precluding its use for
immigration detention and removal purposes by se/f-executing automatic operation of law.
Moreover, in accord with the ©

Respondent respectfully contends that “the BIA and thfe m}cufﬁ are under an

Circuit well settled controlling precedent,

hiotion o Reconsider Bond Decizion
(b) (6) 9 March I, 2013 [9616
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[independent] affirmative obligation to “accept as frue the facts stated in Petitioner’s

[sworn] affidavit [made under penalty of periury based on personal knowledee] in riling

upon _his motion to regpen, unless fwe find] those facts tfo be inherently unbelievable”™, see
(b) (6) ), in which case the BIA isalso under

an independent affirmative clear legal duty and binding obligation owed to Respondent,

under Gideon, to conduct a special jurisdictional fact inquiry and to make explicit findings

whether the facts stated in Respondent’s sworn affidavit are true or not, so as to subject
Respondent liable to criminal charges and prosecution for perjury if his Gideon claim is
proven false. which itis not. Here, the Court has made no such findings that the factual
statements included in Respondent’s sworn affidavit were unirue or unbelievable. This is even
more pertinent and evident now that the Department has expressly declined to dispute the factuai
statements made in the Respondent’s own sworn affidavit, thus affirmatively conceding the
indisputable and uncontrovertable fact that the predicate judgment of alleged “conviction™ was
obtained in violation of the Gideon Decree mandatory injunction and prohibition against
removal, ipso facto requiring reversal as a self~executing matter of law, not a matter of

discretion. Please see (b) (6)

and

Respondent therefore respectfully contends that this Court is independently obligated as
a mandatory matter of law and affirmative duty under the INA, the Sixth Amendment, and the

Gideon Decres. to give effect to, and to enforce the Gideon Decree’s self~execuring Mandatory
Injunction and peremptory prohibition against the entry and use of convictions obtained
without appointment of counsel and actual adjudication of guilt, and to ascertain whether or not
the proffered “conviction” so obtained is, in fact, a criminal “conviction™ within the meaning
of the INA and the Sixth Amendment, which this Court has failed to do. i.e., per se error. Please
see In re Eslamizar, 23 1&N Dec. 684 (BIA 2004) (en banc) and 8 U.S.C. § 1101(a)(48)(A)

(INA definition of “conviction™ depends on whether the proceeding affords basic

constitutional safeguards). Respondent thus argues that the Department and this Court are
therefore peremptorily prohibited as a seif-executing mandatory matter of faw in this
instant case, under Gideon and the INA, from admitting, relying on, and using the predicate

judgment of the alleged “conviction” in dispute here against the Respondent as factual or legal

b 6 Motion to Reconsider Bond Decision
10 March 1, 2013|2017
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bases for detention and removal purposes asa self-executing mandatory matter of law, not
discretion, regardless of whether the disputed predicate alleged “conviction” has yet been
vacated or not, because, under the self-executing Gideon Decree, any conviction obtained in

violation of Gideon is self-nullifying by automatic operation of law without the need for judicial

intervention, and is thus presumed factually inexistent and a legal nullity for all purposes,
whenever and wherever it may appear, thus entitling Petitioner to a mandatory stay of removal
and released from prolonged detention pursuant to the Gideos injunction, during the resolution

of Respondent’s Gideon claim.

In an analogous context, thd{M Circuit has previously held in (b) (6)
(b) (6) )

And in (b) (6) the Court extended (QXONENOY

holding thata deportation based on an invalid conviction could not be deemed “legally

executed”. Similarly, in this instant case, because Respondent’s order of removal is based on a
presumptivelyvoid, and factually inexistent, predicate alleged “conviction” obtained in violation

of the Gideon Decree, it cannot be “legally executed” without also violating the INA and the

Constitution, because the underlying Grdeon jurisdictional defect and presumption of invalidity

OO Therefore, the

Department is legally precluded from executing the instant order of removal here by seff~
executing automatic operation of law because the order of removal cannot be “legally

executed” pursuant to the herein applicable Gideon Decree’s mandatory injunction and

peremptory prohibition against the entry and execution of orders of removal obtained in
violation of Gideog v. Wainwright, supra. Please see 8 U.8.C. § 1252(f)(2) (the statutory
exception to the jurisdictional limitations on injunctive relief applies in individual cases
when “the alien shows bv clear and convinciug evidence that the entry and execution of fthe
order of remova] is prohibited as a matter of law”). Under the uncontrovertable facts and

circumstances of this case, Respondent has clearly shown, indisputably. that he meets the

criteria for mandatory prospective injuncrve relief under 8 U.S.C. § 1252(f)(2)’s exception
by having demonstrated that the entry and execution of such order of removal is absolutely

prohibited by the INA and the Constitution as a se/f-executing mandatory matter of law and

Motion to Reconsider Bond Dacision

11 March 1, 2013 |9618
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judicially enforceable substantial right as a Lawful Permanent Resident under the INA §
101(a)(48)(A) and the Gideon Decree and the substantive provisions of the Fifth, Sixth and
Fourteenth Amendments, thus entitling Respondent to a mandatory stay of removal and release
from prolonged detention pending full litigation and resolution of his Gideon claim and factual

challenge against removability.

Respondent further respectfully asserts that under the Gideon Decree he hasa

fundamental constitutional right and equal protection liberty guarantee to reopen to collateral
attack the propriety of the removal order and the underlying factual and legal basis for
detention and removal, in immigration cusiody and bond proceedings, to enforce his Sixth
and Fourteenth Amendments Gideon jurisdictional claim and factual challenge against
detention and removal, based on his verified claim of the total denial of appointed counsel
without waiver at all crizcal stages of the underlying 1994-95 criminal process, despite
Respondent’s repeated requests for the assistance of counsel, and without even being allowed
to testify personally under oath in his own defense at trial, wholly without justification (among
many other serious irregularities), and therefore without actual adjudication of guilt in a court of
competent jurisdiction, 1.€., coram non judice (before a person not a judge). Respondent’s

Gideon claim does not involve an “alien”™ right conferred by the INA subject to “rational basis”

review, but a se/f~executing fundamental right subject to “strict scrutiny™ analysis guaranteed
by the Sixth and Fourteenth Amendments, which is not a matter of discretion or subject to

statutory restrictions, procedural barriers, or time limitations. In other words, Respondent

contends he has a substantive right to reopen to enforce and vindicate his se/fexecuiing

Gideoq right. Please sce (b) (6)

WIO)]

(b) (6)

(b) (6)

Respondent respectfully disputes the BIA’s clearly erroneous assertion that the Petition

to Reopen is “untimely”, citing statutory and regulatory provisions to that effect. The Board

overlooks the fact that Respondent timely presented his Sixth Amendment Gideon claim and

factual challenge in his timely appeal from the order of removal entered February 10, 2006,

Motion to Reconsider Bond Decision

12 March 1. 2013
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and timely filed appeal brief received by the Board June 2. 2006, but which the Board

inexplicably failed to address, or choose to ignore, in its decision entered June 21, 2006, in

viclation of its affirmative enforcement duty and special obligation under the se/f~executing

Gideon Decree to conduct a formal inquiry and make explicit findings. Please see Kucana v,

Holder, 130 8.Ct. 827, 837 {2019) (“The motion 1o reopen is a procedural device serving to
ensure ‘that aliens [a]re getting a fair chance to have their claims heard’™). Here, Respondent
was never given any chance to have his Gideon jurisdictional claim and factual challenge
considered, which is an antecedent threshold matter going to the very power of the Board to
adjudicate the merits that must be resolved first, i.e., sine qua non (“That without which the thing
cannot be™). The Board thus commits per se reversible error when it fails to consider dispositive
claims, such as Respondent’s Gideon claim and factual challenge at issue here. Therefore,
Respondent’s Motion to Reopen is clearly not “untimely” or “out-of-time™ at all. Rather, it falls
squarely under the Im_ (7Fideon claim exception to the general prohibition on
colllateral attacks that arise whenever and wherever the alleged “conviction™ obtained in

violation of Gideon may appear, not subject to temporal limitations,

The Board's failure to address Respondent’s Sixth Amendment Gideon claim also falls

squarely under that other “rare exception” that arises where “[a] court, without justification,
refuse(s] to rule on a constitutional claim that has been properly presented to it”. This is
precisely what occurred in this instant case where Respondent properly and explicitly
presented his Gideon jurisdictional claim and factual challenge to the Board in his timely filed
appeal brief in 2006, as well as under INA § 101(a)(48)(A) and [n re Eslamizar, 23 I&N Dec.
684 (BIA 2004) (en banc) but which the Board “without justification refuse[d] to rule on [it]".
Please see Lackawana County Dist Attv. v. Coss, 532 U.S. 394, 405 (2001) (“{A] defendant

canfpot] be faulted for failing fo obrain timely review ofa copstitutional claim {when a

court]. without justification. refiisefs] to rule on a constitutional claim that has been properl

presented to it”). Therefore, the BIA's claim of “untimeliness™ is totally unfounded and
clearly erroneous. Assuming arguendo that the “timeliness™ requirement would have any
application here, which it does not, the very fact that the Board completely failed to address
Respondent’s Gideon claim under the Sixth Amendment and INA § 101(a)(48)(A)asa

b 6 Motion to Reconsider Bond Decision
) . "
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jurisdictional threshold matter, itself justifies equitable tolling, and Respondent would

accordingly be entitled to equitable tolling.

Furthermore, Respondent respectfully argues that both the statutory “timeliness”™
requirement as well as the BIA’s condition that the coram noa judice void judgment of
alleged “conviction” be vacated before nullification of the order of removal and

termination of proceedings cannot, under Gideon, be applied in this case in any event,

because they operate as unconstitutional conditions upon Respondent’s constitutional right
to collateral challenge the use of the alleged “conviction™ obtained in violation of the Sixth
Amendment fundamental right to appointed counsel as a self-executing matter of law,
substantive due process and equal protection liberty guarantee, and absolute entitlement to
reopen to enforce his Gideon claim as applied in this case as a se/f-executing matter of law and
judicially enforceable personal right and are not permissible or valid reasons to deny reopening.
The constitutionally derived Gideon claim exception is self-executing in that by its cwn
unaided force and legal effect trumps the statutory and regulatory “timeliness™ requirement

and all other bars. A Grdeon jurisdictional defect is fatal from the very outset and runs with

the case from its inception (2& /nitio) and does not abate with time. and therefore cannot be
made subject to conditions of “timeliness” or dependent on the actions or inactions of other
courts, which Respondent respectfully contends operate as unconstitutional conditions

impermissibly imposed here by the BIA.

The “unconstitutional conditions” doctrine, cf. Dolan v. City of Tigard. 512U.8. 374,

385 (1994), limit the government’s ability to erect barriers to exact waivers of rights as a
condition of benefits, even when those rights are fully discretionary. Here, the constitutional
enforceable right and liberty guarantee denied is fundamental, mandatory, jurisdictional,
and self-executing, going to the very power of the Board to adjudicate, and involving a protected
class, thus subject to strict scruiiny equal protection analysis, ipso facto precluding execution
of the presumptively void order of removal as a non-discretionary se/f-executing matter of law

under the Sixih Amendment and the Gideon Decree, before all avenues of legal redress and

affirmative relief are exhausted . In other words, Respondent respectiully and in good faith

contends he is absolutely entitled to a stay of removal, unconditional reopening, and termination

b 6 Motion to Reconsider Bond Decision
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of proceedings as a self-executing matter of law on Gideon grounds, not discretion, as

expressly provided for under the Act. Please see INA § 243(a)2), 8 U.S.C. § 1253(a)(2) (an

alien may not be penalized or punished or incarcerated on account of his fajlure or refusal to
depart, or denied his request for a stay of removal, which constitutes an additional penalty and
imposition of an undue burden seriously affecting his substantial rights during the alien’s

continuing legal challenge to removability as of right).

Respondent also respectfully argues that his constitutional right to reopen to enforce his
prma facie Sixth Amendment Gideon jurisdictional claim and factual challenge in detention
and removal proceedings is se/fexecuting, meaning that it is mandatory and effective by its
own unaided force and legal effect, even in the absence of implementing legislation, whenever
and wherever 1t arises. As such. the BIA’s clearly erroneous decision in question here, in failing
inits independent affirmative clear legal duty and binding obligation owed to Respondent, in
accord with INA § 101{a}(48)(A)’s definition of “conviction™ as well as directly under the
Sixth Amendment and the Gideon Decree, and [(Q)(8)]

(b) (6) to conduct a formal inquiry and make specific findings to give effect to, and enforce

the Gideor injunction in Respondent’s case, does not affect the continuing legal force and
self-executing effect of the absolute prohibition against the Department’s use of the disputed
predicate judgment of the presumptive void “conviction” obtained in violation of the right to
appointed counse] for detention and removal purposes against Respondent, entitling
Respondent to judicial enforcement and mandatory enjoinment of the continuing violation as a
matter of law, not discretion. Therefore, in light of Respondent’s still unresolved verified
Gideon jurisdictional claim and factual challenge, the administrative removal proceedings
against Respondent have not yet been “proper[ly] and lawful[ly] dispos[ed]” of in full
accordance with the INA and the Constitution, and hence are not “final”, thus precluding the
premature execution of the disputed order of removal and entitling Respondent to a judicial

stay of removal as a matter of law and judicially enforceable personal right under the Sixth

Amendment Right to Counsel and Gideon v. Wainwrizght, supra. Please see Dada v. Mukasey,

554 U.S. 1, 18 (2008) (*“The motion to reopen is an important safeguard intended fo ensure a

proper and lawfid disposttior’ of immigration proceedings) (emphasis added).

Motion to Reconsider Bond Decision
b 6 15 March I, 20i3
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THE REPATRIATION AGREEMENT, INTERNATIONAL LAW.
AND THE EXHAUSTION REQUIREMENT

The repatriation of Portuguese nationals from the United States to Portugal is governed
by the Profoco! Between Portugal and the United States for Removal Procedures of Portuguese
Nationals from the United States, signed May 30, 2000, Lisbon, Portugal. The Repatriation
Agreement (“Protocol”) between Portugal and the United States isitself a selfexecuting

international bilateral agreement that creates legal duties and imposes binding obligations under
International Law, explicitly intended to protect the personal rights of individuals and to be
given full force and effect, enforceable in the federal courts. The Repatriation Agreement
(“Protocol”) itself is a treaty that by its own terms affirms that the rules of customary
international law and of the European Commission govern all matters not expressly regulated

by Iits provisions in a manner ‘“that respects the rights of those individuals”™ such as Respondent

here. Please see the Protocol’s Preamble and Statement of Principles. One of those clearly
established and well defined universally recognized rules of customary international law is
the rule of exhsustion, which is “2_core principle of international faw”. Please see (b) (6)

©0e .|
(b) (6)

(b) (6)

Respondent thus contends that his involuntary premature removal as a non-criminal and

non-removable long-time Lawful Permanent Resident without allowing exhaustion of all of
his properly invoked judicial remedies still pending in the State and Federal courtsin this
case constitutesa clear violation of the Constitution and Laws and Treaties of the United
States as well as core principles of International Law and violates Respondent’s substantial
rights and fundamental equal protection liberty guarantees as a long-time Lawful Permanent
Resident, causing substantial injury and irreparable harm, and constitutes a gross miscarriage
of justice, thus requiring a mandatory stay of removal as 2 matter of law and the Respondent’s
release from constitutionally and st'atutorily unauthorized prolonged detention on his own

recognizance or nommal bond ameount so that his family can afford te pay.

Motion to Reconsider Bond Decision

9623
16 March 1, 2013



RodrigueP
Text Box
9623



THEREFORE, the Respondent respectfully moves this Honorable Court to

reconsider its bond decision, and order the Respondent released from custody from unjustified

and unauthorized prolonged detention on his own recognizance or nominal bond amount

I declare under penalty of perjury that the foregoing is true and correct based on

my own direct personal knowledge pursuant to 28 U.S. C. § 1746 and 18 U.S.C. § 1621.

Date: Mﬂ?ﬁ \ IQ\CB

March 1, 2013

PROOF OF SERVICE and
Exhibits A, B, C, D attached

Mb) (6

Moction to Reconsider Bond Decision
March 1, 2013
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b) (6

Pro Se Respondent
DETAINED since December 20, 2005

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

T Drom—

In The Matter Of )
) File No.[(9X()]
(b ) (6) :)) The Honorable (b) (6)
) 1.8, Immigration Judge
Respondent, )
) Date of Hearing: January 29, 2013
IN Diouf BOND PROCEEDINGS ) Date Submirtted : January 29, 2013

SWORN AFFIDAVIT RE Gideon CLAIM

IN SUPPORT OF MOTION FOR RELEASE FROM
PROLONGED DETENTION PURSUANT TO

WIE)

I, (b) (6) being duly sworn, hereby depose, declare and say that [ am

the Petitioner in the above-entitled case and that [ am competent to testify in this matter, that in

support of my motion for stay or removal pending consideration of petition for review, I do
hereby solemny swear, aver, and declare under penalty of perjury pursuant to 28 U.S.C. § 1746
and 18 U.S.C. § 1621, that the following 1s true and cerrect based on my own direct personal

knowledge of all facts stated, and I do here and now depose and testify, as follows:

Respondent’s lavjt re Grdeor Claim
6 In ond Proceedings
January 29, 2013
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1. That on or about August 29, 1994, a criminal complaint was filed against me in the

Superior Court of the State o (b) (6) In and For the County o{{() (8] ina

criminal action entitled The People v.
ons of (XM U nemployment Insurance Code

well as under (b) (6)

with various alleged viola

(b) ©

That at all relevant 1imes from the very outset of this action I categorically denied all

t

allegations of wrongdoing and vigorously contested all eriminal charges;

3. That at all relevant times and critical stages of the criminal proceeding I was completely
deprived of my fundamental right to the assistance of appointed counsel due to the trial
court’s complete failure to appoint counsel for me without cbtaining my waiver of iny
fundamental constitutional right te appeinted counsel as an indigent criminal defendant,
despite my repeated requests for the assistance of counsel nor did [ ever sign any “waiver
form” or “pro per waiver” purporting to waive my right to counsel, implicitly or explicitly,
in violation of the Sixth Amendment Right to Counsel and Gideon v. Wainwrighi 372
(.S, 335 (1963);

4, Thar at all relevant times I was completely deprived of my right to the assistance of counsel
because the trial court completely failed to appoint counsel to assist me, and I never waived
my nght 1o the assitance of counsel, orally or in writing, implicitly or explicitly, nor did 1
sign any “waiver form” or “pro per waiver® purporting to waive my right to counsel or to

proceed in propria persona, the so-called *“Farefta waiver™,

5. That from about Qctober 29, 1994, through about June 8. 1995, aperiod of over
seven months, [ was subjected to an ostensible *“jury trial” without the assistance of
appointed counsel and without waiving my fundamental right to counsel, during which

time I conducted myself in an exemplary manner with utmost respect. dignity, and

decorum, and without any misconduct;

b 6 Respondent's Affidavit re Gideon Claim
. In ond Proceadings
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6. That at the end of the prosecutor’s case-in-chief , surprisingly and without any advance
notice, I was denied my right to testify personally under oath in my own defense at trial,
wholly without justification and despite my repeated requests 1o testify persomally under

oath in my own defense;

7. That on or about June 8§, 1995, a judgment of **guilt” was entered by the court without

actual adjudication of guilt on account of the trial court’s complete failure 1o appoint
counsel without obtaining my waiver of mv Sixth Amendment fundamental right to the

assistance of counsel, in violation of Gideon v. Wainwrigh:, 372 U.S. 335 (1963), and

without allowing me to testify personally under oath in my own defense at trial, hence not a
formal judgment of guilt entered by 2 court of competent jurisdiction in a “genuine

criminal proceeding”.

—
e ~
Executed at b) (6) ) Ollzé_a‘l‘ Bﬂ%o‘\d f_?

January 29, 2013

WEE

u&espo den

e

Respondent’s Affidavit re Gideon Claim
b 6 In (XK@ Bond Procesdings  |9628
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PROOF OF SERVICE

UNITED STATES DEFARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

QFFICE ﬁi iﬁ Iﬁiiiﬁfﬂ()}q TUDGE

(X@/=0ND PROCEEDINGS

L m the undersigned pro se Respondent in this action, hereby
declare and certify that a true copy of the enclosed documents entitled:

RESPONDENT’S AFFIDAVIT RE Gideon CLAIM
™ [DYGM BoND PROCEEDINGS
JANUARY 29, 2013

In The Matter Of:

in the above entitled case, was served by institurional internal mail and/or United States mail on
= m@ﬂ =13 in sealed envelope(s), or securely folded and stapled together, and dropped
in the designeted U.S. Mail institutional mailbox for internal forwarding, addressed as follows:

[ X] The Honorable (6) [ X ] ICE Dismict Counsel

U.S. Immigration fudge U.S. Deptof Homeland Security

[ X] Servedin Open Court

1 declare under penalty of perjury thar the foregoing is true and correct to the best of my
knowledge and ability pursuant to 28 U.S.C. § 1746.

Date:f\\ A« ,}\c{ .150 (3

January 29, 2013

b 6 Respondeni's Affidavie re Gideon Claim
in WBond Procesdings
January 29, 2013
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. _j _ & _ g g
- : Do - ‘- LR

'_‘snﬁ_‘f'ﬂf._-_- - s C e e L

- - U.S. DEPNRTMENT OF JUSTICE
© FExecitive Ofﬁce for Immlgratwn Review
: - _ . c ) Case No. (RG]
: . ) Dacket: [(J(S)]
Respondent } In Bond Proceedings
ORDER OF THE IMMIGRATION JUDGE 3
Request having been matle for a change in the custody status of the respondent pursuant to 8 C.F.R. §1236.1(d)(1), b B
and having considered the representations of Immigration and Customs Enforcement and the respondent, it is s
HEREBY ORDERED that: _ e
[ 1 The request for a change in the custody status of the respondent be denied.
\F/Z:]l The request for a change in the custody status of the respondent be granted and that the respondent be:
' (n [ ] released from custody on respondent’s own re-.ogmzar}ge or, . . e
)}(.] released: from custody upon posting a bond of $ ‘{ q-«*’/ Jj.._,-! and
(2) the conditions of the bond . g . o P
; i 3 & -
. - T ' l! N -f_' ’
[ 1] remain Unchémged; or, . R §
[ ] are cha.nged as follows: -, o
iy =
T 1 No Jurisdiction pursuant ta 236 of the Act
[ ] Other ‘/N,...-- B

_ Al
Date - .. \ \

: - P ) . . " '
Appealy RESERV HVAIVED(A/'I;@ s ) 9631
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U.S. Department of Justice
Executive Office for hmmigration Review

Board of Immigration Appeals
Office of the Clerk

3107 Leeshurg Pike, Suite 2000
Falls Crierch, Virginia 22041

hief Counsel ji(0) (6)

b) (6

D) (6)

Type of Proceeding: Removal Date of this notice: 1/30/2013

Type of Motion: MTR BIA-REC Filed By: Alien

FILING RECEIPT FOR MOTION

The Board of immigration Appesls acknowledges receipt of your motion and fee or fee waiver request
{where applicable) on 1/29/2013 in the above-referenced case.

PLEASE NOTE:

Filing a mation with the Ecard of Immigration Appeals DOES NOT automaiically stap the Department of Homeland Secunty from
executing an arder of removal or deportation, If you arg in DHS detenticn and are about tc be departeg, you may request the Board ic
stay your depaertation on an emergency basis. For mere information, call BIATIPS at {703} 505-1007.

r "A" nurmier) of the c2se {as

this moHgn.

ir. alt fulure torraspondance or Tings witn the Soard, pieass N5t tne name and alisn registration. AEmb
indicated shove}, as well 25 all of tha namas and "A" numbars for gach family member whe is included

f you have any questions about how to file something at the Board, you should review the Board’s Practice Manyal at
www justice.qgw/esir

Prooi of service gn the at the address above is raauired for ALL submissions to the Boare of Immigration Appeals -~
including comespondengs, forms, briefs, motions, and other documents.  If you are the Respandent or Applicant, the "Opposing Party”
is the District Counsal for the DKS at the adcress shown abeva. Your certificate of service must clearly identify the decument sent ta
the oppasing parly. the opposing party's name and address, and the date it was sent lo them. Any subrhission filed_with the Board

without 8 certificate of service an the aoposine party will be rejecied,

Truongl

Userteam: Motions
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PROOF OF SERVICE

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS
FALLS CHURCH, VIRGINIA

In The Matter Of: (b) (6) w

In Bond Proceedings

I, E_ the undersigned pro se Respondent in this action, hereby

declare and certify that a true copy of the enclosed documents entitled:

MOTION AND REQUEST FOR ISSUANCE OF BRIEFING SCHEDULE
ON TIMELY SUBMITTED BOND APPEAL FROM THE IMMIGRATION JUDGE’S BOND
DECISION DATED FEBRUARY 11,2013 IN BOND PROGCEEDINGS,
TIMELY RECEIVED AND FILED BY THE BOARD ON MARCH 11, 2013

in the above entitled case, was served by institutional internal mail and United States mail on

3 QW-Q\’C |3 insealed envelope(s) with fully prepaid first-class postage affixed
thereon, and dropped in the designated U.S. Mail institutional mailbox for forwarding to the
Court and the Department, addressed as follows:

Board of Immizratior Appeals ICE District Counsgl
Clerk’s Office

P O.Box 8530

Falls Church, Virginia 22041

T declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and ability pursuant to 28 U.S.C. § 1746.

Date: M‘MCQ ¥, 313 b 6

Request for issuance of Briefing Schedule

4 on Timely Filed Bond Appeal
iviarch 27, 2013
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U.S. Department of Justice

Civil Division

DMM:LSM:gw
39-8-7775 .03

Washingtor, D.C. 20530

February 20, 2013

RE: [(WX®) Pro Se v. Eric H. Holder, Jr.,
b) (6

i (b) (6)

Enclosed please find a paper copy of the Certified Administrative Record of Proceedings

being filed in the above-referenced case. The Executive Office for Immigration Review (EOIR)
will be filing a copy of this record with the)RGY Circuit Court of Appeals.

Sincerely,

DAVID M. MCCONNELL
Director
Office of Immigration Litigation

GWENDOLYN WARREN
Paralegal Specialist

Civil Division

QOffice of Immigration Litigation
P.O. Box 878, Ben Franklin Station
Washington, D.C. 20044

(b) (6)

Attorney for Respondent

9635
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6)

January 18, 2013

No.: -
Agency No.: b 6
Short Title:

Dear Petittoner/Counsel
Your Petitton for Review bas beep ived in the Clerk's office of the United
States Court of Appeals for the ircuit, The U.S. Court of Appeals docket

nitmber shown above has been assigned to this case. You must indicate this Court
of Appeals docket number whenever you communicate with this court regarding
this case. '

The due dates for filing the parties’ briefs and otherwise perfecting the
petition may be set by a future "Time Schedule Order,” pursuant to
applicable FRAP rules. These dates can be extended only by court order.
Failure of the petitioner to comply with the time schedule order will result in

automatic dismissal of the petition YY)

Petitioners who are filing pro se should refer to the accompanying
information sheet regarding the filing of informal briefs.

(b) (6)

b) (6) I
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1.8, Department of Justice

U
Civil Dhvision

DMM:LSM:gw
29-8.772¢ 03

Washingten, D.C. 20530

January 2, 2013

RE: {(OK®) ic H. Holder, Ir.,
(b) (6)
Der{{Q)J(S)]

Enclosed please find a paper copy of the Certified Administrative Record of Proceedings
being filed in the above-referenced case. The Executive Office for Immigration Review (EOIR)
will be filing a copy of this record with thq(Q)J(JFircuit Court of Appeals..

Sincerely,

DAVID M. MCCONNELL

Director

Office of Immigration Litigation
I,

A W&@v
GWENDOLYN WARREN
Paralegal Specialist
Civil Division
Office of Immigration Litigation
P.0O. Box 8§78, Ben Franklin Station
Washington, D.C. 20044

(b) (6)

Attorney for Respondent
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Office of the Clerk

0) (6)

November 26, 2012

No.:
Agency No.: b 6
Short Title;

Dear Petitioner/Counse!

Your Petition for Review has been received in the Clerk's office of the United
States Court of Appeals for th{(§)](8)] Circuit. The U.S. Court of Appeals docket
number shown above has been assigned to this case. You must indicate this Court
of Appeals docket number whenever you communicate with this court regarding
this case.

The due dates for filing the parties' briefs and otherwise perfecting the
petition may be set by a future "Time Schedule Order,” pursuant to
applicable FRAP rules. These dates can be extended only by court order.
Failure of the petitioner to comply with the time schedule order will result in
automatic dismissal of the petition.[(JJ(S)]

Petitioners who are filing pro se should refer to the accompanying
information sheet regarding the filing of informal briefs.

(o) (6)
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Page 1 of 3

(b) (6) Case Information

(b) (6)E8

Court deta iast updated: 111572012 05:05 AM

Docket (Register of Actions)

The People
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I

Dascription
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!
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05/18/2012 |Counsel

lappointment

order filed.
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|

|
| |
) O j
|
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i
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(reccrd on appezl, cansidered 2
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j@ppointing counsel on appeal and to
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Mction filed
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|the entire record on appeal and ‘o
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|

I

|

lis denied. The motion of appellant |
fo procged in Hropris i
|

|

|

|

i

i
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|
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E
1
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|
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|
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(b) (6) L. 11A572012
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(b) (6) Case Information _ Page 2 of 3

07/26/2012 |Granted - {
dtension of ime. |

)Appeli.:nfs opening brief. Due on
/2012 By 30 Day(s)

production of the entire record an
| 2ppeal and o procesd i propria
persona is denied.

|
l
|
‘ i
30?13012012 ‘Drder filed. ! Appellant's ranewed motion far
|
I

- ik
Recefved copy of

Supreme Court
ifing.

0&/03/2012 'Received sopy

lQ (Rigty Yoot ) l“nn-'-
peibis:y

C7i30/20%2 petition for writ of mandate

.

petition for writ of mandsie

—— ——e— e — | — o — ]

of appeal briefing schadule pending
ihe supreme couris resclution

]

i

ehina. .

| = !

06/13/2012 |Recsived copy of Supplemental memoarandum in
‘ I Zuprems Jourd sunpart of petifion 7o writ of mandaie |
= 1

 Bling. i

082820tz ih:ouon/apphc.zflon | appellant's l
jic ugrnem i '

|record fled. | }
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l i |
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Iggeument for non- | augment
] confomance. |

J—|

1

1

!
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